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claims, .and therefore disqualified from protected pur-
thaser status under Scction 8-303. The fact of “stale-
|- aess” is viewed as notice of certain defects after. the
. lapse of stated poriods, but the maturity of the security
. does not operate automatically to affect holders’ rights.
The periods of time here stated are shorter than those
appearing in the provisions of this Article on staleness
s notice of defects or defenses of an issuer (Section 8-
* 203) since a purchaser who takes a security after funds
 or other securities are available for its redemption has
; ‘mb':i*é reason to suspect claims of ownership than is-
! suer's defenses, An owner will normally turn in a
§ security rather than transfer it at such a time. Of
- iisclf, a default never constitutes notice of a possible
adverse claim. To provide otherwise would not tend to
drive defaulted securities home and would serve only
to‘disrupt current financial markets where many de-
. faillted securities are actively traded. Unpaid or over-
} dué coupons attached to a bond do not bring it within
7 th’é'l(‘)peration of this subsection, though they may be
! relevant under the general test of notice of adverse
claims in subsection (a).

7 8., Subsection (d) provides the owner of a certificat-
. td security with a means of protection while a security
; artificate is being sent in for redemption or exchange.
i ; The owner may endorse it “for collection”
’ Aw, surrender,” and this constitutes notice of the
4 thims, under subsection (d).

i :
Definitional Cross References:;

“Adverse claim”. Section 8-102(a)(1).
“Bearer form”. Section 8-102(a)(2).
“Certificated security”. Section 8-102(a)(4).
“Financial assel”. Section 8-102(a)(9).
“Knowledge”. Section 1-201(25).

“Person”. Section 1-201(30). :
HPurchaser”. Sections 1-201(33) & 8-116.
“Registered form”. Section 8-102(a)(13).
“Representative”. Section 1-201(35).

4 “Seeurity certificate”. Section 8-102(a)(16).
1§ 8-106.
: (@)'A purchaser has “control” of certificated
stalrity in bearer form if the certificated
delivered to the purchaser,

B'A purchaser has “control” of a certificated
jeeurity in registered form if the certificated se-
M cuity is delivered to the purchaser, and:

() the certificate is indorsed to the purchaser

or “for
owner's

Contirol,

security

ot in blank by an effective indorsement; or

).the certificate is registered in the name of
«1he purchaser, upon original issue or regis-
+tration of transfer by the issuer,

-ARTICLE 8 . .:
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(¢) A purchaser has “control” of an uncertifi-
cated security if: _ e
(1) the uncertificated security is .delivered to
- the purchaser; or '

(2) the issuer has agreed that it will comply
with instructions originated by the pur-
chaser without further consent by the reg-
istered owner,

(d) A purchaser has

entitlement if; N

(1) the purchaser
‘holder;

(2) the securities intermediary has agreed that
it will comply with entitlement orders orig-
inated by the purchaser without further
consent by the entitlement holder; or

another person has control of the security
entitlement on behalf of the purchaser or,
having previously acquired control of the
security entitlement, acknowledges that it
has control on behalf of the purchaser,

(e) If an interest in a security entitlement ig
granted by the entitlement holder to the entitle-
ment holder’s .own securitieg intermediary, the
securities intermediary has control, Lo

(f) A purchaser who has satisfied the require-
ments of subsection.(c) or (d) has control, even if
the registered owner in the case of subsection (¢)
or the entitlement holder in the case of subsec-
tion (d) retains the right to make substitutions
for the uncertificated security or security entitle-
ment, to originate instructions or entitlement
orders to the issuer or securities intermediary, or
otherwise to deal with the uncertificated security
or security entitlement,

(8) An issuer or a securities intermediary may
not enter into an agreement of the kind de-
scribed in subsection (c)(2) or (d)(2) without the
consent of the registered owner or ‘entitlement
holder, but an issuer-or a securities intermediary
Is not required to enter into such an agreement
even though the registered owner or entitlement
holder so directs. An issuer or securities inter-
mediary that has entered into such an agreement

is not required to confirm the existence of the
agreement to another party unless requested to

do so by the registercd owner or entitlement
holder.

“control” of a security

jbécom'es ‘the entitlement

3

As aménded in 1999.
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§ 8-106

f e Official Comment

1. The concept of ‘“‘control” pliys a key role in
various provisions dealing with the rights of purchas-
ers, including secured parties. See Sections 8-303
(protected purchasers); 8-503(e) (purchasers from se-
curities intermediaries); 8-510 (purchasers of security
entitlements from entitlement holders); 9-314 (perfec-
tion of security interests); 9-328 (priorities among
conflicting security interests), '

Obtaining “control” means that the purchaser has
taken whatever steps are necessary, given the manner
in which the securities are held, to place itself in a
position where it can have the securities sold, without
further action by the owner.

2. Subsection (a) provides that a purchaser obtains
“control” with respect to a certificated security in
bearer form by taking “delivery,” as defined in Section
8-301. Subsection (b) provides that a purchaser ob-
tains “‘control” with respect to a certificated security
in registered form by taking “delivery,” as defined in
Section 8-301, provided that the security certificate
has been indorsed to the purchaser or in blank. Sec-
tion 8-301 provides that delivery of a certificated secu-
rity occurs when the purchaser obtains possession of
the security certificate, or when an agent for the pur-
chaser (other than a securities intermediary) either
acquires possession or acknowledges that the agent
holds for the purchaser.

3. Subsection (c) specifies ‘the means by which a
purchaser can obtain control over uncertificated seciri-
ties which the transferor holds directly. Two mecha-
nisms are possible. e

Under subsection (c)(1), -securities ‘tan be *“deliv-
ered” to a purchager. Section 8-301(b) provides that
“delivery”’ of an:uncertificated security occurs when
the purchaser becomes the registered holder. So far as
the issuer is concerned, the purchaser would then be
entitled to exercise all rights of ownership. See Sec-
tion 8-207. As between the parties to a purchase
transaction, however, the rights of the purchaser are
determined by their contract. Cf. Section 9-202. Ar-
rangements covered by this paragraph are analogous to
arrangements in which bearer certificates are delivered
to a secured party—so far as the issuer or any other
parties are concerned, the secured party appears to be
the outright owner, although it is in fact holding as
collateral property that belongs to the debtor.,

Under subsection (¢)(2), a purchaser has control if
the issuer has agreed to act on the instructions of the
purchaser, even though the owner remains listed as
the registered owner, The issuer, of course, would be
acting wrongfully against the registered owner if it

UNIFORM COMMERCIAL CODE

entered into such an agreement without the consent of
the registered owner. ‘Subsection (g) makes this point
explicit. The subsection (e)(2). provision makes it pos-
sible for issuers to offer a service akin to the registered
Pledge device of the 1978 version of Article 8, without
mandating that all issueérs offer that service.. .~ -+

4. Subsection (d) specifies the means by which a
purchaser can obtain control of a security entitlement,
Three mechanisms are possible, analogous to those
provided in subsection (¢) for uncertificated securities.
Under subsection (d)(1), a purchaser has control if it is
the entitlement holder. This subsection would apply
whether the purchaser holds through the same inter-
mediary that the debtor used, or has the securities
position transferred to its own intermediary. Subsec-
tion (d)(2) provides that a purchaser has control if the
securities intermediary has agreed to act on entitle-
ment orders originated by the purchaser if no further
consent by the entitlement holder is required. Under
subsection (d)(2), control may be achjeved even though
the original entitlement holder remains as the entitle-
ment holder. Finally, a purchaser may obtain control
under subsection (d)(3) if another person has control
and the person acknowledges that it has control on the
purchaser’s behalf. Control under subsection {d)(3)
parallels the delivery of certificated securities and un-
certificated securities under Section 8-301. Of course,
the acknowledging person cannot be the debtor,

This section specifies only the minimum require-
ments that such an arrangement must meet to confer
“eontrol”; the details of the arrangement can be speci-
fied by agreement. The arrangement might cover all of
the positions in a particular account or subaccount, or
only specified positions. There is no requirement that
the control party’s right to give entitlement orders be
exclusive. The arrangement ‘might provide that only
the control party can give entitlement orders, or that
either the entitlement holder or the control party can
give entitlement orders. See subsection (D).

The following examples illustrate the application of
gubsection (d):

Example 1. Debtor grants Alpha Bank a security
interest in a security entitlement that includes 1000
shares of XYZ Co. stock that Debtor holds through
an account with Able & Co. Alpha also has an
account with Able. Debtor instructs Able to transfer
the shares to Alpha, and Able does so by crediting
the shares to Alpha’s account. Alpha has control of
the 1000 shares under subsection (d)(1). Although
Debtor may have become the beneficial owner of the
new securities entitlement, as between Debtor and
Alpha, Able has agreed to act on Alpha’s entitlement
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CARTICLE 8 § 8-106

orders because, as between Able and .Alpha, Alpha
has become the-entitlement holder. See Section 8-
506,

Example 2. Debtor grants Alpha Bank a security

" ‘interest in a security entitlement that includes 1000
- ghares of XYZ Co. stock that Debtotr holds through

an account with Able & Co. Alpha does not have an
account with Able. Alpha uses Beta as its securities
custodian. Debtor instructs Able to transfer the

‘shares to-Beta, for the account of Alpha, and Able

does so. Alpha has control of the 1000 shares under
subsection (d)(1). As'in Example 1, although Debtor

. may have become the beneficial owner of the new
.gecurities entitlement, as between Debtor and Alpha,
- Beta has agreed to act on Alpha’s entitlement orders

because,” as between Beta and Alpha, Alpha has
become the entitlement holder. "

Example 3. Debtor grants Alpha Bank a security
interest in a security entitlement that includes 1000
shares of XYZ Co. stock that Debtor holds through
an account with Able & Co. Debtor, Able, and Alpha
enter into an agreement under which Debtor will
continue to receive dividends and distributions, and
will continue to have the right to direct dispositions,
but Alpha also has the right to direct dispositions.
Alpha has control of the 1000 shares under subsec-
tion (d)(2).

Example 4. Able & Co., a securities dealer, g'rants
Alpha Bank a security interest in a security entitle-
ment that includes 1000 shares of XYZ Co. stock
that Able holds through an account with Clearing
Corporation. Able causes Clearing Corporation to
transfer the shares into Alpha’s account at Clearing
Corporation. As in Example 1, Alpha has control of
the 1000 shares under subsection (d)(1).

Example 5. Able & Co., a securities dealer, grants
Alpha Bank a security interest in a security entitle-
ment thal includes 1000 shares of XYZ Co. stock
that Able holds through an account with Clearing
Corporation. Alpha does not have an account with
Clearing Corporation. It holds its securities through
Beta Bank, which does have an account with Clear-
ing Corporation. Able causes Clearing Corporation to
transfer the shares into Beta’s account at Clearing
Corporation, Beta credits the position to Alpha’s
account with Beta. "As in Example 2, Alpha’has

- control of the 1000 shares under subsection (d)(1).

Example 6. Able & Co., a securities dealer, grants
Alpha Bank a security interest in a security entitle-
ment that includes 1000 shares of XYZ Co. stock
that Able holds through an account with Clearing
Corporation. Able causes Clearing Corporation to
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transfer the shares into a pledge account, pursuant
to an agreement under which Able will continue-to
receive dividends, distributions, and the like, but
Alpha has the right to direct dispositions: As in
Example 3, Alpha has control of the 1000 shares
under subsection (d)(2).

Example 7. Able & Co,, a securities dealer, grants
Alpha Bank a security interest in a security entitle-
ment that includes 1000 shares of XYZ Co. stock
that Able holds through an account with Clearing
Corporation. Able, Alpha, and Clearing Corporation
enler into an agreement under which Clearing Cor-
poration will act on instructions from Alpha with
respect to the XYZ Co. stock carried in Able’s ac-
count, but Able will continue to receive dividends,
distributions, and the like, and will also have the
right to direct dispositions. As in Example 3, Alpha
has control of the 1000 shares under subsection
(dy2). '

Example 8. Able & Co., a securities dealer, holds a
wide range of securities through its account at Clear-
ing Corporation, Able enters into an arrangement
with Alpha Bank pursuant to which Alpha provides
financing to Able secured by securities identified as
the collateral on lists provided by Able to Alpha on a
daily or other periodic basis. Able, Alpha, and Clear-
ing Corporation enter into an agreement under
which Clearing Corporation agrees that if at any
time Alpha directs Clearing Corporation to do so,

Clearing Corporation will transfer any. securities:

from Able’s account at Alpha’s instructions. Because
Clearing Corporation has agreed to aet on Alpha’s
instructions with respect to any securities carried in
Able’s account, at the moment that Alpha’s security
interest attaches to securities listed by Able, Alpha
obtains control of those securities under subsection
(d)(2). There is no requirement that Clearing Corpo-
ration be informed of which securities Able has
pledged to Alpha.

Example 9. Debtor grants Alpha Bank a security
interest in a security entitlement that includes 1000
shares of XYZ Co. stock that Debtor holds through
an account with Able & Co. Beta Bank agrees with
Alpha to act ag Alpha’s collateral agent ‘with respect
to the security entitlement. Debtor, Able, and Beta
enter into an agreement under which Debtor will
continue to receive dividends and distributions, and

will continue to have the right to direct dlSpOSIthnS:

but Beta aléo has the right to direct dispositions:

,Because Able has agreed that it will comply with
. entitlement orders originated by Beta.without fur-

ther consent by Debtor, Beta has control of.the

eI




i
g § 8-106 UNIFORM COMMERCIAL CODE

- security entitlement (see Example 3). Because Beta direct the disposition of the uncertificated securityvor wigont
has control on behalf of Alpha, Alpha also has con-  security entitlement, or otherwise to give instructions -valter
trol under subsection (d)(3). It is not necessary for or entitlement orders. (As explained in Section 8-102, In ma:
Able to enter into an agreement directly with Alpha  Comment 8, an entitlement order includes.a direction the sac
or for Able to be aware of Beta’s agency relationship under Section 8-508 to the securities intermediary to that a1
with Alpha. transfer a financial asset to the account of the entitle- ment 't
5,  For a purchaser to have “control” under subsec- ment holder at another financial intermediary or, to and th

tion (c)(2) or (d)(2), it is essential that the issuer or cause the financial asset to be transferred to the enti- the i

gecurities intermediary, as the case may be, actually be tlement holder in the direct holding system (e.g.;, by éaught

a party to the agreement. If a debtor gives a secured delivery of a securities certificate registered in;the ment

party a power of attorney authorizing the secured name of the former entitlement holder).) Subsection:(f) donditi

party to act in the name of the debtor, but the issuer is included to make clear the general point stated.in exister
or securities intermediary does not specifically agree to  subsections (¢) and (d) that the test .of: controluis interm
this arrangement, the secured party does not have whether the purchaser has obtained the requisite pow- having

“control” within the meaning of subsection (c)(2) or er, not whether the debtor has retained other powers: f

(d)(2) because the issuer or securities intermediary is There is no implication that retention by the debtor of Defini

not a party to the agreement. The secured party does powers other than those mentioned in subsection (fliis L *Beg

not have control under subsection (¢)(1) or (d)(1) be-  inconsistent with the purchaser having control. Nor is “Cer
cause, although the power of attorney might give the there a requirement that the purchaser’s powers be .+ Del
secured party authority to act on the debtor’s behalf a8 ynconditional, provided that further consent of the '“:':Eff‘
an agent, the secured party has not actually become o vitlement holder is not a condition. - Lo _H,-“Ent
the registered owner or entitlement holder. ol _‘__,“Ent
6. Subsection (e) provides that if an interest in a Example 10. Deb.tor ‘grants tc.) Alpha Bz_mk ansl_\to ‘,Ind‘
security entitlement is granted by an entitlement hold- Beta Bank .a security interest in a security entitle- 3_1..“1“5‘
e ; : ment that includes 1000 shares of XYZ Co. stock Pur
er to the securities intermediary through which the j ' ) ; % “Ra
security entitlement is maintained, the securities inter- that Debtor holds through an ac‘?"“’“ with Abl‘e-& “"*“Seg
mediary has control. A common transaction covered Co.' By agr elernen't among the ps.u* t?es,‘AJpha’s securl- 19Gam
by this provision is a margin loan from a broker to its ty interest is senior and Beta’s is junior. Able agrees - “Un
customer. to act on the entitlement orders of either Alpha or _
Beta. Alpha and Beta each has control under subsec- As ame

7. The term “control” is used in a particulai- de-
fined sense. The requirements for obtaining control are
set out in this section. The concept is not to be inter-

tion (d)(2). Moreover, Beta has control notwithstand-
ing a term of Able’s agreement to the effect that

;8

i . . Able’s obligation to act on Beta’s entitlement orders tis

preted by reference to similar concepts in other bodies \ iy , ) Lo e
of law. In particular, the requirements for ‘‘posses- lﬁ,‘ co_ndltl'oned on Alp’has consent. The crucial dli" ‘.j,--(P) ‘
sion” derived from the common law of pledge are not tm(:'tlon is that Abl'_a § 28T eemew_: to act on Beta’s e (D,
to be used as a basis for interpreting subsection (¢)(2) gntltlement orders is not conditioned on Debtor’s gt E
or (d)(2). Those provisions are designed to supplant the further cansent. BT
concepts of “‘constructive possession” and the like. A Example 11. Debtor grants to Alpha Bank a securi- s A
principal purpose of the “control” concept is to elimi- ty interest in a security entitlement that includes S(2) 3
nate the uncertainty and confusion that results from 1000 shares of XYZ Co. stock that Debtor holds R
attempting to apply common law possession concepts through an account with Able & Co. Able agrees to (3)
to modern securities holding practices. act on the entitlement orders of Alpha, but Alpha's A
The key to the conirol concept is that the purchaser right to give entitlement orders to the securities R ¢
has the ability to have the securities sold or trans- intermediary is conditioned on the Debtor’s default. 1a(4) i
ferred without further action by the transferor. There Alternatively, Alpha’s right to give entitlement or- o (
is no requirement that the powers held by the purchas- ders is conditioned upon Alpha’s statement to Able v B
er be exclusive. For example, in a secured lending that Debtor is in default. Because Able’s agreement ‘ t
arrangement, if the secured party wishes, it can allow to act on Beia’s Alpha’s* entitlement orders is not I -
the debtor to retain the right to make substitutions, to conditioned on Debtor’s further consent, Alpha has C
* Amendments in italics approved by the Permanent LR iedB) 1
Editorial Board for Uniform Commercial Code Jan. 15, " sl dhire(
2000. : Rt sl F
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‘;x:wSubsection (0 buttresses the dual-status rule by
making it clear that (in a transaction other than a
consumcr -goods transaction) cross-collateralization and
renewalq refinancings, and restructurings do not cause
}a purchase -money security interest to lose its status as
rmch The statutory terms ‘“‘renewed,” ‘‘refinanced,”
and ‘restructured’ are not defined. Whether the terms
encompass a particular transaction depends upon
wilether under the particular facts, the purchase-mon-
ey character of the security interest fairly can be said
tg,survive. Each term contemplates that an identifiable
po_ljtlon of the purchase-money obligation could be
traced to the new obligation resulting from a renewal,
refinancing, or restructuring.

: ¢" Burden of Proof. As is the case 'when the
extent of a security interest is in issue, under subsec-
tioﬁ’(g) the sccured party claiming a purchase-money
security interest in a transaction other than a consum-
er-goods transaction has the burden of establishing
Whether the security interest retains its purchage-mon-
&y status. This is so whether the determination is to be
ﬁi}side following a renewal, refinancing, or restructuring
of otherwise. :
o

8 Consumer-Goods Transactions, Character-
lzatlon Under Other Law. Under subsection (h), the
limitation of subsections (e), (), and (g) to Lransactions
other than consumer-goods transactions leaves to the
court the determination of the proper rules in consum-
er-goods transactions. Subsection (h) also instructs the
court not to draw any inference from this limitation as
to the proper rules for consumer-goods transactions
and leaves the court free to continue to apply estab-
lished approaches to those transactions,

" This section addresses only whether & ‘security inter-
est is a “purchase-money security interest’ under this
Artlcle primarily for purposes of perfection and priori-
ty See, e.g., Bections 9-317, 9-324. In particular, its
adoptlon of the dual-status rule, allocation of payments
'rules, and burden of proof standards for non-consum-
er-goods transactions is not intended to affect or influ-
ence characterizations under other statutes. Whether a
g.ecuﬁty interest is a “‘purchase-money security inter-
est” -under other law is determined by that law. For
example, decisions under Bankruptcy Code Section
522(f) have applied both the dual-status and the trans-
formation rules. The Bankruptcy Code does not ex-
pressly adopt the state law definition of “‘purchase-
money- security interest.”” Where federal law does not
defer to this Axticle, this Article does not, and could
fiot;'determine a question of federal law.

ARTICLE 9~

§ 9-104

§ 9-104. Control of Deposit Account.

(a) [Requirements for control.] A secured

party has control of a deposit account if:

(1) the secured party is the bank with which
the deposit account is maintained;

(2) the debtor, secured party, and bank have
agreed in an authenticated record that the
bank will comply with instructions origi-
nated by the sceured party directing dispo-
sition of the funds in the deposit account
without further consent by the debtor; or

.(3) the secured party becomes the bank’s cus-
tomer with respect to the deposil account.

: (b) [Debtor’s right to direct disposition.]
A secured party that has satisfied subsection (a)
has control, even if the debtor retains the right
to direct the disposition of funds from the deposit
account.

Official Comment
1. Source. New, derived from Section 8-106.

2. Why “Control’” Matters. This scction explains
the concept of “control” of a deposit account. “Con-
trol” under this section may serve two functions. First,
“control ... pursuant to the debtor’s agreement” may
substitute for an authenticated security agreement as
an element of attachment. See Seclion 9-203(b)(3)(D).
Second, when a deposit account is taken as original
collateral, the only method of perfection is obtaining
control under this section. See Section 9-312(b)(1).

3. Requirements for “Control.”’ This section de-
rives from Section 8-106 of Revised Article 8, which
defines “control” of securities and certain other invest-
ment property. Under subsection (a)(1), the bank with
which the deposit account is maintained has control.
The effect of this provision is to afford the bank
automatic perfection. No other form of public notice is
necessary; all actual and potential creditors of the
debtor are always on notice that the bank with which
the debtor’s deposit account is maintained may assert
a claim against the deposit account,

Under subsection (a)(2), a secured party may ohtain
control by obtaining the hank’s authenticated agree-
ment that it will comply with the secured party's
instructions without further consent hy the debtor.
The analogous provision in Section 8-106 does not
require that the agreement be authenticated, An agree-
ment to comply with the secured party’s instructions
suffices for ‘“‘control” of a deposit account under this
section even if the bank's agreement is subject:to
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specified: conditions, e.g., that the secured party’s in-
struclions are accompanied by a certification that the
debtor is in default. (Of course, if the condition is the
debtor’s further consent, the statute explicitly provides
that the agreement would not confer control.) See
revised Scetion 8-106, Comment 7.

Under subsection (a)(3), a secured party may obtain
control by becoming the bank’s “customer,” as defined
in Section 4-104. As the customer, the secured party
would enjoy the right (but not necessarily the exclusive
right) to withdraw funds from, or close, the deposit
account. See Sections 4-401(a), 4-403(a).

Although the arrangements giving rise to control
may themselves prevent, or may enable the secured
party at its discretion to prevent, the debtor from
reaching the funds on deposit, subsection (b) makes
clear that the debtor’s ability to reach the funds is not
inconsistent with “control.”

Perfection by control is not available for bank ac-
counts evidenced by an instrument (e.g., certain certifi-
cates of deposit), which by definition are “instru-
ments” and not “‘deposit accounts.” See Section 9-102
(defining “deposit account” and “instrument”).

§ 9-105. Control of Electronic Chattel
. Paper. .

A secured party has control of electronic chat-
tel paper if the record or records comprising the
chatiel paper are created, stored, and assigned in
guch a manner that: :

(1) a single authoritative copy of the record or
records exists which is unique, identifiable and,
except as otherwise provided in paragraphs (4),
(5), and (6), unalterable; '

" (2) the authoritative copy identifies the se-
cured party as the assignee of the record or
records; ‘ .

" (3) the authoritative copy is communicated to
and maintained by the secured party or its desig-
nated custodian,;

(4) copies or revisions that add or change an
identified assignee of the authoritative copy can
be made only with the participation of the se-
cured party; '

(5) each copy of the authoritative copy and any
copy of a copy is readily identifiable as a copy
that is not the authoritative copy; and

(6) any revision of the authoritative copy is
readily identifiable as an authorized or unautho-
rized revision. :
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- 2. ‘I‘Control” of Electronic Chattel P."app_r.’ This

TR
it

Official Comment :

1. Source. New. e
iy el

Article covers security interests in “electronic Ichattel
paper,” a new term defined in Section_Qul'(\)‘?.l‘:I‘his
section governs how ‘‘control” of electfoqiq‘cﬁatrtel
paper may be obtained. A secured party’s 'éaﬁ'rol' of
electronic chattel paper (i) may substitute for ‘an au-
thenticated security agreement for purposés’ of “Attach-
ment under Section 9-203, (i) is a method' of ‘pérfec-
tion under Section 9-314, and (iii) is a condition*for
obtaining special, non-temporal priority under Section
9-330. Because electronic chattel paper cannot' be
transferred, assigned, or possessed in the same manner
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Initial Report of the Joint Task Force on
Deposit Account Control Agreements

By the Joint Task Force on Deposit Account Control Agreements, ABA Section of
Business Law*

February 13, 2006

This is the initial report of the Joint Task Force on Deposit Account Control
Agreements established by the Business Law Section of the American Bar Asso-
ciation.! This report sets forth the background and reasons for the creation of the
task force and a summary of the process by which the task force carried out its
work. It next discusses the form of Deposit Account Control Agreement produced
by the task force and set forth as Attachment A to this report, including the
General Terms for Deposit Account Control Agreements set forth as Attachment
B. This report then provides a discussion of the future work of the task force
before making concluding remarks.

I. BACKGROUND AND REASONS FOR THE CREATION OF THE
TAsk FORCE

The 1998 revisions to Article 9 of the Uniform Commercial Code (“Article 97),
now in effect in every state in the United States and the District of Columbia,
brought within the scope of Article 9 for the first time, as part of Article 9’s Official
Text, security interests in deposit accounts as original collateral.? Although secu-

* R. Marshall Grodner, Co-chair; Marvin D. Heileson, Co-chair; John D. Pickering, Co-Chair; Edwin
E. Smith, Co-chair and Reporter; and Roberta Griffin Torian, Co-chair.

1. This report has not been approved by the House of Delegates or Board of Governors of the
American Bar Association and, accordingly, should not be construed as representing the policy of the
American Bar Association.

2. See U.C.C. §9-109(a)(1) (2003). Unless otherwise indicated, all references to the Uniform Com-
mercial Code are to the 2003 Official Text as promulgated by the American Law Institute and the
National Conference of Commissioners on Uniform State Laws, and all references to Article 9 or
another Article of the Uniform Commercial Code are to Article 9 or the other Article as appearing in
the 2003 Official Text. The term “deposit account” is defined in U.C.C. § 9-102(a)(29). Former Article
9 of the Uniform Commercial Code, as reflected in the 1995 and earlier Official Texts, excluded from
its scope security interests in deposit accounts as original collateral. See former U.C.C. § 9-104(I)
(1995). A few states, such as California, Hawaii, Illinois and Louisiana, enacted non-uniform amend-
ments to include deposit accounts within the scope of the former Article 9 of those states prior to
their enactments of the revisions to Article 9 contained in the 1998 Official Text. See CAL. CoM. CODE
§9302(1)(g) (1998); Haw. REV. STAT. ANN. § 490:9-302(1)(h) (1998); 810 ILL. COMP. STAT. ANN. 5/
9-302(1)() (1998); La. REV. STAT. ANN. § 10:9-305(4) (1998). Other states left the law of security
interests in deposit accounts to the common law of those states. Generally under the common law in
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rity interests in deposit accounts as original collateral in consumer transactions
remain excluded from Article 9, security interests in deposit accounts as original
collateral in other transactions are today being granted using the provisions of
Article 9 as setting forth the rules governing the attachment, perfection, priority
and enforcement of the security interests.*

The provisions relating to “control” of deposit accounts as original collateral
are an important component of these legal rules. A security interest in a deposit
account as original collateral must be perfected by control.” Moreover, a security
interest in a deposit account perfected by control is superior to a security interest
in a deposit account perfected by a method other than control, such as a security
interest in a deposit account claimed merely as identifiable cash proceeds of other
Article 9 collateral in which a secured party had a perfected security interest.®
Furthermore, when a security interest is perfected by control, the mechanics for
enforcement need not involve judicial process. The secured party may merely
exercise its control rights to receive, if applicable, and in any event to apply the
funds in the deposit account to the secured obligations.”

Control of a deposit account under Article 9 is achieved in one of three ways.
Two are very straight forward. Under one method, if the secured party is the
depositary bank, the secured party automatically has control.® Under a second
method, if the secured party is the depositary bank’s customer with respect to
the deposit account, the secured party has control.”

There is also a third method for a secured party to achieve control. Under that
method, the debtor, the secured party and the depositary bank must have “agreed
in an authenticated record that the bank will comply with instructions originated
by the secured party directing the disposition of the funds in the deposit account

order for the secured party to obtain a perfected security interest in a deposit account, the debtor
needed to assign the deposit account to the secured party as a chose in action, the secured party had
to notify the depositary bank of the assignment, and the secured party needed to obtain exclusive
dominion and control over the deposit account. See Miller v. Wells Fargo Bank International Corp.,
540 E2d 548, 557-58 (2d Cir. 1976); Duncan Box & Lumber Co. v. Applied Energies, Inc., 270
S.E.2d 140, 145-46 (W. Va. 1980).

3. See U.C.C. § 9-109(d)(13); see also Official Comment 16 to U.C.C. § 9-1009.

4. See Ingrid Michelson Hillinger, David Line Batty and Richard K. Brown, Deposit Accounts under
the New World Order, 6 N.C. BANKING INST. 1 (2002) (providing a detailed discussion of the treatment
of deposit accounts under Article 9); Ben Carpenter, Security Interests in Deposit Accounts and Certificates
of Deposit Under Revised UCC Article 9, 55 CONSUMER FIN. L.Q. Rep. 133 (2001) (outlining mechanics
of how to obtain control of deposit account in order to perfect a security interest in that deposit
account as original collateral); G. Ray Warner, Deposit Accounts as Collateral Under Revised Article 9,
19 Am. BANKR. INST. J. 18 (July—Aug. 2000) (briefly describing procedure of attachment, perfection,
and priority of security interest in deposit account as original collateral); Bruce A. Markell, From
Property to Contract and Back: An Examination of Deposit Accounts and Revised Article 9, 74 CHI.-KENT
L. Rev. 963 (1999) (discussing history behind and structure of Article 9 as it pertains to deposit
accounts).

5. U.C.C.§9-312(b)(1).

. U.C.C. §9-327(1).

. U.C.C. §9-607(a)(5).
. U.C.C. §9-104(2)(1).
. U.C.C. §9-104@)(3).

O 0~ O
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without further consent of the debtor.”'® Accordingly, when the secured party is
not the depositary bank and it is not desirable or practical for the secured party
to become the bank’s customer with respect to the deposit account, the secured
party must, to have control over the deposit account, obtain a tri-partite agreement
in a signed writing or other authenticated record that the depositary bank will
follow the secured party’s instructions directing the disposition of the funds in
the deposit account without the debtor’s further consent.! This tri-partite agree-
ment is commonly referred to as a “deposit account control agreement.”'?

The method for a secured party to achieve control by entering into a control
agreement with the debtor and the depositary bank has in some cases become
problematic in practice. Secured parties and depositary banks have developed
their own forms of control agreements that largely focus on their own needs and
concerns. On the one hand, secured parties generally seek in control agreements
not only to achieve control for purposes of perfection but also to obtain assurance
of the priority of the security interest, as well as ongoing monitoring, enforcement
and other rights, all without undue exposure to themselves. On the other hand,
depositary banks view the control agreement structure largely as an administrative
accommodation to their customers that exposes them to potential liability to a
third party that they would not otherwise have. As a result, depositary banks
desire that the control agreement provide them with appropriate exculpatory and
indemnification protections against liability for operational and other risks.

The result has been a classic “battle of the forms,” with each secured party and
depositary bank insisting on using its own form. Financing transactions some-
times are delayed while deposit account control agreements are negotiated. Al-
ternatively, the negotiations continue post-closing with debtors facing impending
events of default in their loan documents with secured parties unless the deposit
account control agreements are finalized and executed by certain dates set forth
in the post-closing arrangements. Depositary banks suffer as well. In-house law-
yers at major financial institutions acting as depositary banks often have the task
of negotiating numerous control agreements under the pressures of closings or
impending post-closing customer defaults. Generally, practitioners and clients
complain of delays, costs and the use of resources that could be better employed
elsewhere.

With this background, the Business Law Section of the American Bar Associ-
ation organized an ad hoc task force to attempt to develop a standard form of
deposit account control agreement that could gain wide acceptance in the industry

10. U.C.C. §9-104(a)(2).

11. See Official Comment 3 to U.C.C. § 9-104.

12. Some practitioners refer to the tripartite agreement as a “blocked account” agreement. This
reference is actually a misnomer if the debtor retains the right to direct the disposition of the funds
in the deposit account unless and until the secured party instructs the depositary bank otherwise. See
U.C.C. § 9-104(b). While the debtor retains that right, the deposit account is not technically “blocked.”

13. See Alan M. Christenfeld and Shephard W. Melzer, Deposit Account Control Agreements, 229
N.Y.LJ. 5 (June 5, 2003) (discussing the practical issues facing a secured party in negotiating a control
agreement).
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and which could be implemented with no or minimal negotiation.!* The task
force is jointly sponsored by four Committees of the Business Law Section, each
appointing one or more co-chairs of the task force: the Banking Law Commiittee
(Marvin D. Heileson and John D. Pickering, Co-chairs); the Commercial Financial
Services Committee (Robert Marshall Grodner, Co-chair), the Consumer Financial
Services Committee (Roberta Griffin Torian, Co-chair) and the Uniform Com-
mercial Code Committee (Edwin E. Smith, Co-chair).

Edwin E. Smith serves as the task force reporter. The members of the task force
consist of representatives of various secured parties, depositary institutions, pro-
fessional organizations and trade groups. The names of the members of the task
force and their affiliations are set forth at the end of the copy of this report on
the task force website, the address of which is indicated on the first page of
Attachment A.

II. PROCESS

The task force met initially at the 2004 Spring Meeting of the Business Law
Section in Seattle, Washington. At the initial meeting, the task force focused on a
list of issues relating to deposit account control agreements that had been drafted
by the Co-chairs and that was circulated to and commented on by members of the
task force in advance. At the meeting it was determined that the task force would
divide into subgroups with each subgroup being responsible for addressing the var-
ious issues on the list assigned to it, with specific contract language to be suggested.

Following the submission of the suggested language by each subgroup in the
fall of 2004, the Co-chairs created a working draft deposit account control agree-
ment designed for a demand deposit account without lock box provisions!> or a
related securities account.'® The rationale for focusing upon the demand deposit

14. A similar project was undertaken in connection with the 1994 revisions to U.C.C. Articles 8
and 9 promulgated by the American Law Institute and the National Conference of Commissioners on
Uniform State Laws. Under those revisions it became possible for a secured party to perfect a security
interest in a securities account by “control” analogous to the method of obtaining control over a deposit
account. See U.C.C. §§ 8-106, 9-106 and 9-314. Following the promulgation of those revisions, the
Investment Securities Subcommittee of the Uniform Commercial Code Committee of the American
Bar Association’s Business Law Section developed several now widely-used forms of securities account
control agreements. See Howard Darmstadter, Sandra M. Rocks and Steven O. Weise, A Model “Account
Control Agreement” under the New Article 8 of the Uniform Commercial Code, 53 Bus. Law. 139 (1997),
and Sandra M. Rocks and Robert A. Wittie, Getting Control of Control Agreements, 31 UCC LJ. 318
(1999).

15. Under a lock box arrangement, the depositary bank’s customer instructs its account debtors
and other obligated persons to make payments to a postal lock box to which the depositary bank has
exclusive access. The depositary bank, as part of the lock box service, collects checks and other items
from the lock box on a regular basis, typically daily, and deposits the items in the deposit account on
behalf of the customer.

16. The deposit account may be linked to a securities account (see U.C.C. § 8-501(a)) to which
the funds in the deposit account are swept on a regular basis, typically at the end of each business
day. The funds in the securities account are usually invested in securities (see U.C.C. § 8-102(a)(15))
or other financial assets (see U.C.C. § 8-102(a)(9)). The investments may, for example, comprise U.S.
Treasury bills, repurchase agreements and shares in money market mutual funds. The depositary bank
may maintain both the deposit account and the securities account. In that case it is acting as a
depositary bank with respect to the deposit account and as a securities intermediary (see U.C.C. § 8-
102(a)(14)) with respect to the securities account. Alternatively, the securities account may be main-
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account form was a pragmatic one. The task force felt that it was necessary to
address the most commonly-negotiated form in which the deposit account was
an operational account, such as a checking account, and that, if the task force
could not reach consensus on that form, it would not be productive to proceed
with further refinements or other forms.

To retain focus, the task force elected for the time being to assume that the
transaction for which the form would be used would not involve a related lock
box account or investment of the funds in the deposit account in such a way as
to suggest that the account was, or was in some way related to, a securities ac-
count. The task force also assumed that the secured party was either the sole
lender extending credit to the debtor in a bilateral loan transaction, was the col-
lateral agent acting for a syndicate of lenders extending credit to the debtor or
was some other representative acting for holders of secured obligations.

The working draft of the deposit account control agreement for a demand
deposit account, without lock box arrangements or a related securities account,
was revised on several occasions based on a series of meetings of the task force.
Since the 2004 Spring Meeting, the task force met seven times in New York and
once in Los Angeles for all-day sessions. The task force also met at intervening
Spring and Annual Meetings of the Business Law Section. Comments were re-
ceived by the Co-chairs following each meeting and were incorporated into the
working draft.

At its meeting in November of 2005, after reviewing a mature working draft of
the deposit account control agreement, the task force decided that the working
draft should be divided into two documents: (1) a form of Deposit Account Con-
trol Agreement set forth at the end of this report as Attachment A; and (2) a set
of General Terms for Deposit Account Control Agreement, set forth at the end of
this report as Attachment B, which would be incorporated by reference into the
Deposit Account Control Agreement. We refer in this report to the General Terms
for Deposit Account Control Agreement as the “General Terms” and to the form
of Deposit Account Control Agreement, incorporating by reference the General
Terms, as the “DACA.”

III. THE DACA INCLUDING THE GENERAL TERMS AND
THE EXHIBIT

A number of provisions of the DACA deserve further explanation. In this part
of the report, we first set forth a brief overview of the DACA. We then discuss
the general philosophy of the DACA. We then turn to a more detailed discussion

tained by an affiliate of the depositary bank, with the affiliate acting as securities intermediary with
respect to the securities account. If both the deposit and investment activities are conducted through
a single account maintained by the same financial institution, the account is likely to be a securities
account, not a deposit account, and the financial institution is then acting as a securities intermediary,
not a depositary bank. In that case, to perfect its security interest in the securities account by control,
the secured party should be entering into a securities account control agreement (see supra note 14)
with the financial institution and not using a deposit account control agreement.
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of the provisions of the DACA including the General Terms incorporated by ref-
erence therein and the exhibit attached to the DACA as referred to below.

A. OVERVIEW OF THE DACA

The DACA is the agreement to be executed by the debtor, the secured party
and the depositary bank. It is designed to be read and construed together with
the General Terms that are incorporated by reference into the DACA. The DACA
itself is accordingly a short document that completes, supplements or modifies
the General Terms.

It is contemplated that the DACA and the General Terms will be made generally
available for downloading on the Internet site home page of the American Bar
Association’s Business Law Section. The forms are to be accessible to those who
are not American Bar Association members. The forms are also to be accessible
without charge.'”

The DACA is a very flexible document. If the parties accept the General Terms,
only a small number of provisions need to be completed in the DACA. If the
parties wish to add other terms, they may do so in the DACA. If the parties wish
to modify a provision in the General Terms, they may do so in the DACA.

However, as a general matter the task force discourages modification of the
General Terms. This is because, after numerous meetings and discussions, the
task force reached an overall consensus on the General Terms that included com-
promises among secured parties, depositary banks and debtors. Given that the
General Terms were forged out of these meetings and discussions and that an
acceptable balance of the various positions was viewed to have been achieved,
the task force strongly recommends that, absent significant countervailing circum-
stances as discussed further below,'® the General Terms be accepted without
modification.

If the parties do wish to modify a provision in the General Terms, the task force
encourages them to do so by inserting a term in the DACA that refers to the
provision in the General Terms to be modified and sets forth how the provision
is being modified from the provision in the General Terms.!” In that way, the
change to the General Terms will be transparent to all of the parties. Especially
to be avoided, in the view of the task force, is for the parties to duplicate and
then modify the provision by changing the provision in the body of the General
Terms. Even if the modified General Terms is then attached to the DACA, the
change is less likely to be apparent to one or more of the parties.

There are three key parts of the DACA. The first part, Part A, incorporates by
reference the General Terms.

17. Each form contains a date and version number in the event that any further changes are made
to the form by the task force or by any later group authorized by the American Bar Association’s
Business Law Section.

18. See infra text following note 141.

19. Id.
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The second part, Part B, provides the specific terms of the deposit account
control transaction. The terms in Part B are referred to in the DACA as the “Specific
Terms.” The Specific Terms accomplish several tasks. They complete terms left in
the General Terms to be completed by the parties in the DACA and, except for
identifying the deposit account by account number, provide default provisions
for terms that are not completed by the parties. They also permit, if the parties
so elect, additional terms to be inserted into the DACA that are not contained in
the General Terms. The Specific Terms further permit, if the parties so elect, the
modification of a provision of the General Terms.

The third part, Part C, refers to an exhibit (the “Exhibit”) to the DACA. The
Exhibit contains the form of Initial Instruction discussed below.

The DACA is designed, without further changes, for a certain paradigm deposit
account control arrangement. It assumes that the parties intend for the debtor to
have access to the funds in the deposit account unless and until the secured party
instructs the depositary bank otherwise. As a result, the DACA does not provide
for a standing order for a cash sweep of the funds in the deposit account to the
secured party at the outset of the transaction. The DACA also assumes that the
demand deposit account is not associated with a postal lock box and is not linked
to a related securities account in which the funds are invested.

The parties will need to insert additional provisions into the DACA to supple-
ment or modify the General Terms if the parties wish the DACA to provide, at
the outset of the transaction, for a standing order with the depositary bank pe-
riodically to sweep the funds in the deposit account to the secured party or to
cover a deposit account associated with postal lock box arrangements or linked
to a related securities account. The drafting of suggested additional provisions to
reflect periodic cash sweeps, lock box arrangements and possibly investment of
the funds in the deposit account in a related securities account may be part of
the future work of the task force .2

In addition, the DACA is not designed to deal with foreign deposit accounts
including deposit accounts for which the depositary bank’s jurisdiction under
Article 9 is not in a Uniform Commercial Code jurisdiction.?!

In the discussion below relating to the general philosophy and terms of the
DACA, this overview should be borne in mind. The discussion refers to the DACA
as a single agreement incorporating by reference the General Terms and inclusive
of the Exhibit. The core provisions of the DACA are in the General Terms. The
Specific Terms and the Exhibit require completion of the DACA for only a few
matters. Nevertheless, the reader is guided in the discussion by the footnotes in
this report indicating where in the Specific Terms, the General Terms or the Ex-
hibit a particular provision under discussion may be found.

20. See infra Part IV of this report.

21. Article 9 contains a choice-of-law rule by which issues relating to the perfection and priority
of a security interest in a deposit account as original collateral are governed by the law of the “bank’s
jurisdiction” as determined under U.C.C. § 9-304(b). See U.C.C. § 9-304 and infra notes 134-35.
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B. GENERAL PHILOSOPHY

As one reads the DACA, several themes emerge.

First, the task force desired to keep the language as simple and straightforward
as possible. In doing so, the task force avoided provisions that are best left for
the agreement between the debtor and the secured party, such as provisions that
would gratuitously suggest that the depositary bank had some responsibility with
respect to the agreement between the debtor and the secured party inter se or
those which otherwise need not involve participation of the depositary bank. For
example, the DACA does not include a grant of a security interest in a deposit
account or the events of default that would entitle the secured party to exercise
its control rights by way of enforcement. These provisions, it was felt, were more
appropriately contained in a credit agreement or security agreement between the
debtor and the secured party. Indeed, the DACA only generally refers to the
financing or other arrangements between the debtor and the secured party with-
out identifying any particular credit or security agreement or whether the arrange-
ments are bilateral, syndicated or involve a trust indenture. The specific type of
financing arrangement or the particular credit documents entered into between
the debtor and the secured party need not be of concern to the depositary bank
for purposes of the depositary bank making its agreement with the secured party
and the debtor in order for the secured party to achieve perfection of its security
interest by control over the deposit account.

Second, the task force wanted the DACA to accommodate both large and small
transactions and regardless of the nature or size of the secured party or the de-
positary bank. Accordingly, the task force sought to balance the insertion of de-
tailed provisions that are more prevalent in large financings involving major
money-center banks with less detailed provisions for small financings involving
community banks. Beyond the basic provisions required to establish perfection
of a security interest in the deposit account by control, a number of the provisions
of the DACA are the result of considered judgments following discussions focused
on this balancing.

Third, the task force sought to accommodate the concerns of secured parties,
depositary banks and debtors. The accommodation was not easy, given the com-
peting concerns especially of secured parties and depositary banks as indicated
above. In our task force meetings, secured parties pressed for certainty and moni-
toring and other rights, and depositary banks stressed the accommodation nature
of the service provided and the desire to avoid potential exposure for operational
and other risks. However, the task force established by consensus early on a
“golden rule”: no member of the task force would advocate for a provision that
it would not be willing to accept whether it was acting as secured party, depositary
bank or debtor in a particular transaction. This rule was especially meaningful
for task force members from or often representing banks that may act in a par-
ticular transaction as secured party or depositary bank and for task force members
from or often representing finance companies that may act in a particular trans-
action as secured party or, in raising their own funds, as debtor.
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Fourth, the task force worked to reach consensus on as many issues and matters
in the DACA as practicable and to keep to a minimum those matters and issues
on which it could not reach consensus. The task force decided that those matters
and issues on which the task force could not reach consensus would be left to
the negotiation of the parties and, once negotiated, would be inserted into the
Specific Terms. Absent the completion of a Specific Term for an open item other
than the identification of the deposit account by account number, the DACA
provides a default term. Although not ideal, it was thought that minimizing open
items and leaving them to be agreed by the parties and inserted into the Specific
Terms would confine negotiations to the few issues referred to in the Specific
Terms, reduce the need to negotiate other provisions, especially the more common
“boiler plate” provisions contained in the General Terms, and perhaps, even for
those open issues to be negotiated, permit over time common market practices
to emerge.

Fifth, the task force recognized that the DACA would not only have to satisfy
the needs of the business community but also be an agreement with which prac-
titioners would be comfortable for opinion purposes. In particular, the DACA
would have to create sufficient mechanics so that the opinion giver, whether the
debtor’s counsel or the secured party’s counsel, would be able to opine that under
the DACA perfection of the secured party’s security interest in the deposit account
has been achieved by control.

Sixth, if the task force could achieve consensus on the DACA, it would, at a
second stage, turn to suggested inserts to the DACA or perhaps other forms that
would address variations from the prototype transaction on which the DACA was
based. The future work of the task force is discussed in Part IV of this report.

C. DiscussioN OF THE DACA PROVISIONS

With this philosophy and these general themes in mind, we turn to a more
detailed discussion of the provisions of the DACA.

1. Identification of the Deposit Account

A depositary bank typically identifies a customer’s deposit account by reference
to an account number. The DACA contemplates that the number of the deposit
account would be inserted as the first item on the Specific Terms.?? Once identified
on the Specific Terms, the deposit account would remain covered by the control
agreement even if the deposit account were subsequently renumbered by the
depositary bank.

The secured party should verify that the debtor is the depositary bank’s cus-
tomer on the deposit account. Once the number is verified to refer to a deposit
account for which the debtor is the depositary bank’s customer, the number
should be sufficient to identify the deposit account. The parties should not insert
in the Specific Terms the name of the deposit account, if the deposit account

22. DACA Part B(1).
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contains a name, or propose a specific name for the deposit account for insertion
in the Specific Terms. The name on the deposit account is irrelevant for purposes
of the secured party obtaining control of the deposit account under U.C.C. § 9-
104(a)(2).2*> Moreover, depositary banks report that deposit account names pro-
posed by secured parties often do not comply with the operational and other
constraints relating to the name for a deposit account faced by the depositary
bank, leading to time-consuming and unnecessary efforts by all parties to reach
agreement on a mutually acceptable name. The DACA also permits more than
one deposit account to be covered by the same DACA.>* However, since the
provisions of the DACA would then apply to each deposit account, each deposit
account should be treated in the DACA identically. For example, the DACA should
not be used to cover all of the debtor’s deposit accounts at the depositary bank
if not all of the deposit accounts are demand deposit accounts to which the debtor
has access to the funds at the outset. In the event that the DACA covers more
than one deposit account, for ease of reference, all of the deposit accounts then
covered by the DACA are referred to individually and collectively in the DACA
as the “Deposit Account.””

Even though more than one deposit account may be covered in the DACA, the
depositary bank’s customer on all of the deposit accounts should be a single
debtor. Certain provisions of the DACA discussed below, such as provisions re-
lating to setoffs and other charges by the depositary bank against the deposit
account, would need to be expanded and would become more complex if the
DACA permitted multiple debtors in a single DACA.

2. Agreement of the Depositary Bank to Follow Secured
Party’s Instructions

In the DACA, the depositary bank agrees to follow the instructions of the
secured party as to the disposition of the funds in the deposit account without
further consent of the debtor.?® This is the core agreement among the depositary
bank, the secured party and the debtor that establishes the secured party’s control
for purposes of Article 9. The depositary bank agrees to follow the secured party’s
instructions even if, as a result of doing so, the depositary bank is forced to
dishonor checks or other items presented for payment from the deposit account.?”

23. The DACA would not be used if the secured party is obtaining control of the deposit account
by becoming the depositary bank’s customer with respect to the deposit account as permitted by
U.C.C. §9-104(2)(3).

24. DACA Background 9 1.

25. Id.

26. General Terms § 3(1).

27. General Terms § 3(ii). It is not necessary, in order to obtain a perfected security interest in a
deposit account by control, for the secured party to have the right to instruct the depositary bank as
to matters concerning the deposit account unrelated to the disposition of the funds in the deposit
account. See U.C.C. § 9-104(a)(2). Furthermore, providing in a deposit account control agreement for
the secured party to have “dominion and control” over the deposit account, suggesting compliance
with the common law requirements for the secured party to obtain a perfected security interest in a
deposit account, is not necessary under Article 9 and may, indeed, not be accurate for a deposit
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For the secured party to implement the instructions to the depositary bank,
the secured party needs to give an “Initial Instruction.”® The giving of the Initial
Instruction involves certain mechanics: a form of Initial Instruction; the recipient
or recipients of the Initial Instruction at the depositary bank who must be des-
ignated; a concept of an “Outside Time” by which the depositary bank must
comply with the Initial Instruction; the primary effect of the Initial Instruction,
without more, being to block the debtor’s access to the funds in the deposit
account; and the fact that the giving of the Initial Instruction cannot be reversed
without the consent of the depositary bank. Each of these matters is discussed in
further detail below.

a. Form of Initial Instruction and Recipients Designated

The Initial Instruction should be given in the form set forth as the Exhibit to
the DACA 2% Although the form of Initial Instruction is generally straight forward,
two aspects of the form deserve special mention.

First, the form needs to designate what person or persons at, or department
of, the depositary bank is to receive the Initial Instruction. The Initial Instruction
is not binding upon the depositary bank if the Initial Instruction is not actually
received by the person or persons or department so designated.*® Although ideally
a depositary bank will use a specific department of the depositary bank to receive
the Initial Instruction, it is possible that the depositary bank may designate one
or more individuals, by title or name, to receive the Initial Instruction. Obvious
concerns were expressed by a number of members of the task force that the
effectiveness of the Initial Instruction may be delayed if a particular individual is
not available at the time to receive the Initial Instruction or, worse, that the Initial
Instruction may never become effective if no individual designated by title is acting
in that capacity or if an individual designated by name has died, is incapacitated
or has otherwise left the employ of the depositary bank. However, because de-
positary banks do not have a common and uniform way of receiving instructions
of this type, it was not possible for the task force to reach a consensus acceptable
to all depositary banks as to who the recipient or recipients at the depositary bank
should be for the Initial Instruction.

Accordingly, in completing the form of Initial Instruction, the parties should pay
particular attention to this provision and insert with care what person or persons or
department at the depositary bank is to receive the Initial Instruction. Parties may wish
to consider the designation of a department or, if that is not practical, an individual
or individuals at the depositary bank referred to by title rather than the name of
a particular individual or individuals. The DACA does provide that, if more than

account in which the debtor retains the right to direct the disposition of the funds in the deposit
account unless and until the secured party instructs the depositary bank otherwise. See U.C.C. § 9-
104(b).

28. See General Terms § 1.

29. DACA Part C.

30. See General Terms § 10(b).
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one individual at the depositary bank is designated, whether by title or name, to
receive the Initial Instruction, the Initial Instruction is considered to have been
received if any one of the designated individuals actually receives the Initial In-
struction.*! Nevertheless, this matter will need to be addressed by the parties when
completing the form of Exhibit based upon the operational structure of the par-
ticular depositary bank.

Second, the Initial Instruction needs to have attached to it a copy of the fully
executed DACA.» The attachment of the copy will act as a prophylactic device
for the secured party to perform the due diligence to determine that the DACA
is still in effect and will assist the depositary bank in making a like determination.
In addition, given that the account number identifying the deposit account is
contained in the DACA, the attachment of the copy will also enable the depositary
bank more quickly to connect the Initial Instruction with the debtor and with the
deposit account. The copy attached to the Initial Instruction may be a photocopy;
it need not be an original copy.

b. The Concept of “Outside Time”

Assuming that the Initial Instruction is given in the form of the Exhibit and the
Exhibit is actually received by the designated person or persons or department at
the depositary bank, the depositary bank is given a period of time to react to the
receipt of the Initial Instruction before being obligated to comply with it. This
period of time expires when the “Outside Time” occurs and is reflected in the
definition of the term “Outside Time.”

The Outside Time occurs at the expiration of two Business Days commencing
on the Business Day upon which the Initial Instruction is actually received by the
person or persons or department designated in the Exhibit to receive the Initial
Instruction. However, if the Initial Instruction is received by the person or persons
or department in the afternoon on a Business Day, the two-Business Day period
commences on the next Business Day. The term “Business Day” is defined in the
General Terms and allows the parties in the Specific Terms to exclude from being
a “Business Day” additional days on which banks are not open for commercial
banking business in a particular city or cities, depending upon whether the opera-
tions of the depositary bank, as they relate to the deposit account, span several
geographic locations.**

The concept of an Outside Time was not without controversy. Secured parties
pressed for a shorter period. Others advocated for the more general “reasonable
time to react” standard set forth in Article 4 of the Uniform Commercial Code.*

31. General Terms § 10(b).

32. See General Terms § 4(a)(i)(D); see also DACA Exhibit.

33. General Terms § 1.

34. General Terms § 1; DACA Part B(2).

35. See U.C.C. § 4- 303(a) The section addresses, among other things, the time at which a depos-
itary bank is bound by a stop payment order received by the bank under U.C.C. § 4-403 or a legal
process served on the bank relating to a deposit account. The case law interpreting the phrase “rea-
sonable time for the bank to act thereon” under U.C.C. § 4-303(a) is generally viewed by depositary
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However, the depositary banks felt strongly that they needed a clear “safe harbor”
time period during which to react to an Initial Instruction. For large money center
banks, in particular, the desire for a “safe harbor” was driven by the fact that many
of their customers could in the ordinary course of business move millions of
dollars through their deposit accounts on a daily basis. These customers often
have established sophisticated cash management systems with multiple ways to
access accounts other than merely by writing checks. The systems are usually
computerized and exist on several independent and separately located platforms.
Access to these accounts operationally often cannot be shut down instantaneously.

Under the “safe harbor” approach, the depositary bank would have no exposure
to the secured party for the depositary bank’s failure to comply with the Initial
Instruction, or in complying with the debtor’s instructions, prior to the Outside
Time.*® In advocating for this “safe harbor” approach, the depositary banks em-
phasized the accommodation nature of the transaction and the fact they are not
being compensated for taking operational risks necessary for a more immediate
compliance with the Initial Instruction.

Two factors may mitigate against the concern that the period reflected in the
definition of Outside Time is too long. First, if the depositary bank chooses to act
on the Initial Instruction before the Outside Time, it may do so without liability
to the debtor.>” The depositary banks represented at the task force meetings stated
they would intend to endeavor to act more quickly in complying with the Initial
Instruction in practice. Second, given that some depositary banks, especially small
community banks, may be able to commit to react quicker, the parties may in the
Specific Terms shorten the period reflected in the definition of Outside Time.?

Even so, some members of the task force expressed the view that the definition
of Outside Time still provided too generous a period of time for the depositary
bank to react. The concern was that during this period the depositary bank could
communicate to the debtor that the Initial Instruction had been received. The
debtor could then withdraw the funds in the deposit account before the occur-
rence of the Outside Time.

Two responses to this concern were made. One was that, by the very nature of
this type of deposit account control arrangement, the secured party is already
taking the risk that there would be no funds in the deposit account. The secured
party is taking that risk since, as indicated below, before even the giving of the
Initial Instruction, the debtor has the right to withdraw all of the funds in the
deposit account.* The response illustrated that for most secured parties, when
the debtor has pre-default access to the funds in the deposit account, the funds

banks as not being particularly generous to them. See, e.g., W & D Acquisition, LLC v. First Union
Nat'l Bank, 817 A.2d 91 (Conn. 2003) (remand to determine whether 3.5 hours is a “reasonable time”
under § 4-303(a)); Harbor Bank of Maryland v. Hanlon Park Condominium Ass'n, Inc., 834 A.2d 993
(Md. Ct. Spec. App. 2003) (remand to determine whether 2.5 hours is a “reasonable time” under § 4-
303(a)), cert. denied, 841 A.2d 340 (Md. 2004). See also U.C.C. § 4-401(c).

36. See General Terms §§ 2, 4(a)(iD)(A).

37. General Terms § 2.

38. DACA Part B(3).

39. See General Terms § 2(a).
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in the deposit account would typically not, in the context of the overall transac-
tion, be collateral on which the secured party is primarily relying when deciding
to extend credit to the debtor. If the funds in the deposit account were collateral
on which the secured party was primarily relying, the arrangements would be
structured differently: from the outset of the transaction, the debtor would not
be entitled to access to the funds in the deposit account, and the funds would
likely be transferred to the secured party automatically by standing instruction
on a periodic basis.

The other response was that a depositary bank that “tips off” the debtor may
not have complied with its duty of good faith and fair dealing, a general duty
imposed upon a contracting party under the common law of contracts in most
jurisdictions in the United States.*

c. Effect of the Initial Instruction

The effect of the secured party giving the Initial Instruction is to block the
debtor’s further access to the funds in the deposit account. The Initial Instruction,
or a subsequent instruction, may direct the depositary bank to send the funds to
the secured party or its designee (the instruction directing the disposition of the
funds in the deposit account being referred to in the General Terms as a “Dis-
position Instruction™!). However, the depositary bank has no obligation to com-
ply with the secured party’s Disposition Instruction unless, among other condi-
tions set forth in the DACA, the depositary bank has received evidence reasonably
required by the depositary bank as to the authority of the person purporting to
act for the secured party.*

The distinction between the Initial Instruction blocking the debtor’s access to
the funds in the deposit account and a Disposition Instruction, which may be
contained in the Initial Instruction or which may be a subsequent instruction,
deserves further explanation. The depositary banks were reluctant to assume the
risk of paying an interloper posing as a representative of a secured party without
obtaining evidence of the authority of the person to act for the secured party.
Although the position of the depositary banks was viewed by some members of
the task force as conservative, nevertheless the position is no different than that
which depositary banks take with respect to their own customers that are legal
entities, by requiring signature cards, directors’ resolutions and the like as evi-
dence of the authority of an individual to act on behalf of a bank’s customer.*

40. See RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981). If the DACA is viewed to be a “con-
tract . . . within” the Uniform Commercial Code, the duty of good faith would be imposed by the
Uniform Commercial Code itself. See U.C.C. § 1-304. See also U.C.C. § 1-201(b)(20) defining the term
“good faith.”

41. General Terms § 1.

42. See General Terms § 4(a)(ii), and, in particular, § 4(a)(iD)(F).

43. Depositary banks also have a number of regulatory issues to resolve in connection with trans-
ferring funds to third parties, such as compliance and reporting issues relating to the detection and
prevention of money laundering and terrorist financing. This is an area in which the regulatory re-
quirements and scrutiny continue to increase as additional regulations and guidance are issued for
compliance with the USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001), the Bank Secrecy
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The depositary banks were, however, willing to comply with an instruction to
block the debtor’s access to the funds in the deposit account pending receipt of
evidence of the authority of the person purporting to act for the secured party
that wished to move the funds. The blocking of the debtor’s access to the funds
in the deposit account was a major objective of the secured parties represented
on the task force. Moreover, the depositary banks were willing, if the secured
parties wished, to receive the evidence of authority in advance of an Initial In-
struction being given so that a Disposition Instruction could be effectively in-
cluded in the Initial Instruction.

The form of Initial Instruction provided as the Exhibit likewise states that the
effect of the receipt of the Initial Instruction will be to block the debtor’s access
to the funds in the deposit account. If the secured party has previously provided
the depositary bank with evidence of the authority of the person purporting to
act for the secured party, does so concurrently with the giving of the Initial In-
struction or does so shortly thereafter, the Initial Instruction may, as reflected in
bracketed language in the Exhibit, include a Disposition Instruction. Otherwise,
the secured party may provide that evidence later and give a Disposition Instruc-
tion at or after the time that it provides the evidence.

d. No Reversal of the Giving of the Initial Instruction

The Initial Instruction, once given, may not be rescinded or otherwise modified
without the consent of the depositary bank.* The primary reason for this require-
ment is an operational one. Most depositary banks, the task force understood,
did not have the capability of efficiently blocking and unblocking a debtor’s access
to the funds in the deposit account seriatim. They were agreeable to turning the
“toggle switch” once, but not more than once. Moreover, it was recognized by
members of the task force that the giving of the Initial Instruction would be a
serious step taken by the secured party. In the event of a later resolution of any
dispute between the debtor and the secured party, or in successful workout ne-
gotiations, where the parties wish to return to the status quo ante, the cooperation
of the depositary bank will be required. It may be that the parties then need to
negotiate and execute a new deposit account control agreement.

Act (“BSA”) (codified at 31 U.S.C. §§ 5311-5332), and Office of Foreign Assets Control requirements
(available at www.treas.gov/ofac/), and as more enforcement and supervisory actions are taken by the
regulatory agencies against banks. In addition to the customer identification procedures required under
Section 326 of the USA PATRIOT Act (115 Stat. at 317 (codified at 31 U.S.C. § 5318)) and the
enhanced diligence and monitoring to “Know Your Customer” required for at least those customers
identified as “high risk” for potential money laundering and terrorism financing activity, almost all
aspects of bank operations must comply with BSA/anti-money laundering (‘“AML”) requirements. Wire
transfers and other funds transfers are viewed to be activities requiring special BSA/AML scrutiny. The
BSA/AML compliance obligations for funds transfers set forth in 31 C.ER. § 103.33 (2005) require
that banks meet very specific recordkeeping and transmittal requirements, including the so-called
“Travel Rule.”
44. General Terms § 3.
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3. Debtor’s Access to the Deposit Account

Unless and until the Initial Instruction has been given and has been received
by the person or persons or department set forth in the Exhibit and the Outside
Time has occurred, or the depositary bank has elected to comply with the Initial
Instruction sooner than the Outside Time, the DACA contemplates that the debtor
would be permitted to deal with the funds in the deposit account.* For example,
if the deposit account is a checking account, the debtor may be permitted to write
checks against the deposit account, and the depositary bank would have no lia-
bility to the secured party for permitting the checks to be honored from sufficient
funds in the deposit account. The relationship at that point between the depositary
bank and the debtor would be governed by the deposit account agreement and
other arrangements (defined in the General Terms as the “Deposit-related Agree-
ments™®) between the depositary bank and the debtor as the depositary bank’s
customer relating to the deposit account.

However, once the Initial Instruction has been given and has been received by
the person or persons or department set forth in the Exhibit and the Outside
Time has occurred, or the depositary bank has elected to comply with the Initial
Instruction sooner than the Outside Time, the debtor’s access to the funds in the
deposit account would be blocked. At that point, “[tlhe Bank will not comply
with the Debtor’s Disposition Instructions.””

4. Exculpation of the Depositary Bank

Notwithstanding the depositary bank’s general agreement to comply with the
instructions originated by the secured party as to the disposition of the funds in
the deposit account without further consent of the debtor, and even if the Initial
Instruction is received by the proper person or persons or department and the
Outside Time has occurred, the DACA contemplates situations in which the de-
positary bank need not act on the secured party’s instructions.*® These situations
are circumscribed, and some of them are within the control of the secured party.

Some of these situations are obvious and are designed to mitigate operational
risks or other exposure to the depositary bank. The depositary bank need not
send funds to the secured party if the funds are not immediately available in the
deposit account.* The depositary bank has no obligation to the secured party or
the debtor under the DACA to permit overdrafts in the deposit account.® To
address automated processing of deposit account transactions, the depositary
bank and its affiliates need not cease and may complete any transaction involving
the deposit account which the depositary bank and its affiliates have commenced

45. General Terms § 2(a).

46. General Terms § 1.

47. General Terms § 2(b).

48. General Terms § 4.

49. General Terms § 4(a)(ii)(D).

50. Nothing in the DACA requires the depositary bank to permit an overdraft. A depositary bank
generally has no obligation to permit an overdraft absent the depositary bank’s agreement to do so.
See U.C.C. § 4-402(a).
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to process prior to the Outside Time.”! Moreover, as indicated above,>? the de-
positary bank need not comply with a Disposition Instruction from the secured
party unless the depositary bank has received evidence reasonably required by
the depositary bank as to the authority of the person giving the Disposition In-
struction to act for the secured party.>® In addition, the depositary bank need not
comply with a Disposition Instruction that the depositary bank determines would
violate law or a court order or judicial process binding upon the depositary bank.>*

The depositary bank also need not comply with a Disposition Instruction to
transmit the funds in the deposit account by a method that the depositary bank
has not made available to the debtor.>> For example, if the debtor does not have
a funds transfer agreement with the depositary bank to wire funds, the secured
party is not entitled to request that the depositary bank wire the funds in the
deposit account to the secured party or its designee any more than the debtor
would be entitled to do so. However, the secured party could always enter into
its own funds transfer agreement with the depositary bank to effect a wire transfer
of the funds in the deposit account.

Furthermore, the depositary bank need not comply with a Disposition Instruc-
tion from the secured party that requires the depositary bank to transmit less than
all of the funds in the deposit account, or to transmit funds to more than one
recipient, unless the parties have otherwise agreed in the Specific Terms.>® The
task force learned that some depositary banks, because of their own operational
constraints, would not agree to transfer less than all of the funds in the deposit
account to the secured party or to “slice and dice” the funds in the deposit account
and send them to several recipients. Other depositary banks indicated that they
might agree to such arrangements depending upon how complicated they were.
Accordingly, the task force decided that the default rule in the DACA should be
that all of the funds in the deposit account must be transmitted to a single recipient
unless the parties agree in the Specific Terms to other arrangements.>

The depositary bank, of course, need not honor an Initial Instruction that is
not complete and received by the person or persons or department designated in

51. General Terms § 4(a)(iii). This is the case even if the depositary bank complies with the Initial
Instruction before the Outside Time. The task force did not want to discourage the depositary bank
from complying with the Initial Instruction before the Outside Time, and blocking the debtor’s access
to as much of the funds in the deposit account as it could, even if the depositary bank was then not
able operationally to stop processing a particular transaction originated by the debtor. Of particular
concern were transactions that were part of the debtor’s automated cash management system.

52. See supra notes 41-43 and accompanying text.

53. General Terms § 4(a)(i)(F).

54. General Terms § 4(a)(ii)(C). Under the law of contracts in most jurisdictions in the United
States the depositary bank’s determination must be made in good faith. See RESTATEMENT (SECOND)
OF CONTRACTS § 205 (1981). If the DACA is viewed to be a “contract . . . within” the Uniform Com-
mercial Code, the duty of good faith would be imposed by the Uniform Commercial Code itself. See
U.C.C. § 1-304. See also U.C.C. § 1-201(b)(20) defining the term “good faith.”

55. General Terms § 4(a)(i)(B).

56. General Terms § 4(a)(ii)(E); DACA Part B(4).

57. 1f all of the funds in the deposit account are transmitted to the secured party and the funds
transmitted exceed the amount of the secured obligations, the secured party may be obligated to
account to the debtor for any surplus funds. See U.C.C. § 9-608(a)(4).
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the Exhibit.”® For example, the Initial Instruction may not have attached to it a
fully executed copy of the DACA or may contain minor errors. Nevertheless, the
depositary bank may act on an Initial Instruction that is not complete, is not in
the form of the Initial Instruction or is not received by the proper person or
persons or department. If the depositary bank does so, its action will not expose
it to any liability to the debtor.>

As a more general matter, the depositary bank is not liable for force majeure
events, for any claim not directly caused by the gross negligence or willful mis-
conduct of the depositary bank or for any damages other than direct actual dam-
ages. Indirect, special, consequential and punitive damages are excluded.*

Some members of the task force objected to the provision exculpating the
depositary bank for claims not directly caused by the gross negligence or willful
misconduct of the depositary bank. They pointed out that the provision would
allow the depositary bank to breach a term of the DACA and not be liable for the
breach if the breach were not directly the result of the depositary bank’s gross
negligence or willful misconduct. However, it was pointed out that the gross
negligence/willful misconduct standard is customary in other banking arrange-
ments, such as in deposit account agreements, letter of credit reimbursement
agreements and agency provisions in syndicated loan agreements. It was also
pointed out that the gross negligence/willful misconduct standard is the prevailing
standard for persons acting in various representative capacities for others, such
as escrow agents, indenture trustees, administrative agents and collateral agents.
Accordingly, the provision was viewed to reflect market standards for risks un-
dertaken by banks and that should be no different for deposit account control
agreements.

The above discussion relating to the exculpation of the depositary bank assumes
that the Outside Time has occurred. As indicated in the discussion relating to the
concept of Outside Time,®" if the depositary bank fails to follow an Initial Instruc-
tion before the Outside Time has occurred and, as a result, the debtor withdraws
funds from the deposit account, the DACA provides that the depositary bank has
no liability to the secured party.®? If the Outside Time has not occurred and the
depositary bank chooses to act on an Initial Instruction or Disposition Instruction
from the secured party, the DACA likewise provides that the depositary bank has
no liability to the debtor.®

5. Whether “Control” has been Achieved for Opinion Purposes

As mentioned, under Article 9, the agreement among the debtor, the secured
party and the depositary bank that the depositary bank will comply with instruc-

58. See General Terms § 4(a)(@).

59. See General Terms § 4(a)(iv).

60. See General Terms § 4(b).

61. See supra notes 33—40 and accompanying text.
62. General Terms §§ 2, 4(a)(i)(A).

63. General Terms § 4(a)(iv).
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tions originated by the secured party as to the disposition of the funds in the
deposit account without further consent of the debtor is necessary for the secured
party to have achieved perfection of its security interest in the deposit account as
original collateral by control.**

Some members of the task force initially questioned whether the DACA does
result in the secured party obtaining control. The concerns expressed were
twofold.

The first concern was whether the mechanism for the secured party first to give
the Initial Instruction to the depositary bank defers control until the Initial In-
struction or a subsequent Disposition Instruction is in fact given. Although Official
Comment 3 to U.C.C. § 9-104 states the view that control may be achieved even
if the execution of the control rights are subject to conditions, nevertheless the
black letter text of U.C.C. § 9-104 suggests the requirement of a present “agree-
ment” of the depositary bank and does not address whether the agreement may
be subject to conditions.

The second concern was whether the depositary bank had entered into an
“agreement” at all. The basis for this concern relates to the combination of (a) the
necessity for the Initial Instruction to be on a specific form and to be sent to a
specific person or persons or department at the depositary bank at a particular
address, (b) the provisions permitting the depositary bank to decline to comply
with Disposition Instructions originated by the secured party in certain situations
and (c) the depositary bank having no liability for failing to comply with an Initial
Instruction or a Disposition Instruction unless the depositary bank were grossly
negligent or acted with willful misconduct.

Ultimately, these concerns were addressed.

It has always been well understood as part of Article 9’s statutory scheme that
a security interest may be perfected even though the secured party does not have
a present ability to enforce the security interest against a third party obligated on
the collateral without taking further steps with respect to the third party.®> The
concept of control is no different. Even without the support of Official Comment
3 to U.C.C. § 9-104, the literal language of U.C.C. § 9-104(a)(2) states that, for
the secured party to have control over the deposit account, the depositary bank
must have “agreed” to comply with the instructions originated by the secured
party without further consent of the debtor. The “agreement” is a present one
even though the depositary bank’s obligation to the secured party to comply with
the instruction does not arise unless and until the secured party takes the addi-
tional step of giving the instruction to the depositary bank. Once the “agreement”
is in place, the debtor cannot interfere with the secured party taking the additional
step of giving the instruction to the depositary bank in order for the secured party

64. See U.C.C. §§ 9-312(b)(1), 9-104(2)(2).

65. For example, a secured party may have a perfected security interest in identifiable cash proceeds
in a deposit account under U.C.C. § 9-315(d)(2) but may not have the ability to enforce the security
interest against the depositary bank without the depositary bank’s further consent. See, e.g., U.C.C.
§§ 9-341 and 9-607(e) and Official Comment 6 to U.C.C. § 9-607.
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to exercise its control rights.®® Moreover, the conclusion that control is achieved
by a present agreement, even before an instruction is given by the secured party
to the depositary bank, is supported by U.C.C. § 9-104(b). Section 9-104(b) per-
mits control by the secured party to be achieved even though the debtor retains
aright of access to the funds in the deposit account unless and until an instruction
otherwise is given by the secured party.

Indeed, a contrary interpretation would not seem to be consistent with U.C.C.
§ 1-103(a)’s admonition for the Uniform Commercial Code to be “liberally con-
strued and applied to promote its underlying purposes.” Those purposes include
simplifying commercial law and permitting the continued expansion of commer-
cial practices through custom, usage and the agreement of the parties. A contrary
interpretation would necessitate that parties take added formalistic steps to
achieve control, such as requiring the depositary bank to comply with instructions
from either the secured party or the debtor until the secured party requires the
depositary bank to comply with instructions solely from the secured party, or
requiring the secured party to instruct the depositary bank to honor instructions
from the debtor as to the disposition of the funds in the deposit account until
contrary instructions are again received from the secured party. The task force felt
that, consistent with the interpretive principles of U.C.C. § 1-103(a), such for-
malistic steps were unnecessary burdens on the parties for the secured party to
achieve control so long as the depositary bank has agreed at the outset to comply
with an instruction if and when later given by the secured party to the depositary
bank.

Likewise, the task force felt that, notwithstanding the steps that the secured
party must take under the DACA for the depositary bank to be bound by the
Initial Instruction, the ability of the depositary bank to decline to follow a Dis-
position Instruction from the secured party under certain circumstances and the
fact that the depositary bank’s liability for failure to follow an Initial Instruction
or a Disposition Instruction had to be grounded in the depositary bank’s gross
negligence or willful misconduct, the depositary bank had in fact “agreed” with
the secured party as required by U.C.C. § 9-104(a)(2). If an Initial Instruction is
given as required by the DACA, the Initial Instruction will become effective. The
situations in which the depositary bank need not comply with a Disposition
Instruction are circumscribed. Some of these are within the control of the secured
party, e.g., providing evidence of the authority of the person purporting to act for
the secured party or directing the disposition of the funds in the deposit account
only by a method that would have been available to the debtor. Others, such as
permitting the depositary bank to decline to follow an instruction that would
violate a law binding on the depositary bank, are sufficiently remote and do not

66. “The key here is the lack of any future consent by the debtor; under Revised Article 9, the
inability of the debtor to countermand the secured party’s actions gives the secured party the control
necessary to put others on notice of its interest.” Bruce A. Markell, From Property to Contract and Back:
An Examination of Deposit Accounts and Revised Article 9, 74 CHL.-KENT L. REv. 963, 985-86 (1999);
see also Ingrid Michelson Hillinger, David Line Batty and Richard K. Brown, Deposit Accounts under
the New World Order, 6 N.C. BANKING INST. 1, 22-23 (2002).
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suggest that there is no “agreement” at all. Moreover, if an instruction is effective
and there is no applicable situation permitting the depositary bank under the
DACA to decline to follow the instruction, the depositary bank could not, under
the “gross negligence/willful misconduct” standard, intentionally fail to comply
with the instruction without exposing itself to liability for breach of the DACA.

6. Recourse of the Depositary Bank to the Deposit Account

The DACA also deals with the intercreditor arrangements between the secured
party and the depositary bank with respect to the deposit account. Under Article
9, absent a contractual subordination by the depositary bank, any control security
interest that the depositary bank may have in the deposit account, and any rights
of recoupment and setoff that the depositary bank may have against the deposit
account, would be superior in priority to the security interest of the secured party
in the deposit account perfected by control under U.C.C. § 9-104(a)(2).°” Ac-
cordingly, the depositary bank generally agrees in the DACA to subordinate its
control security interest in and rights of recoupment and setoff against the deposit
account to the security interest of the secured party in the deposit account.®®

However, certain claims of the depositary bank are carved out from the sub-
ordination. The depositary bank’s recourse to the deposit account for these claims
would under the DACA be superior to the security interest of the secured party.®
These provisions affording the depositary bank superior recourse for certain
claims to the deposit account reflect market practice and were not controversial
in the task force.

The claims of the depositary bank for which the depositary bank retains su-
perior recourse to the deposit account consist of those claims (hereinafter referred
to as “Permitted Debits”) enumerated in Section 5(b) of the General Terms. These
are claims that the depositary bank has against the deposit account or the debtor
arising by law or under a Deposit-related Agreement and that consist, for example,
of rights of charge back arising from reversed provisional credits to the deposit
account or normal deposit account maintenance fees. They may also include a
claim for reimbursement for legal fees and expenses incurred by the depositary
bank in connection with the DACA if the debtor has agreed to be responsible for
the reimbursement.”

67. See U.C.C. §§ 9-327(3), 9-340.

68. General Terms § 5(a).

69. In addition, the Federal Deposit Insurance Corporation (“FDIC”) has taken the position under
a predecessor version of 12 U.S.C. § 1813(m)(1), in the context of a lead bank waiving its setoff rights
in a participation agreement, that the FDIC has a statutory right of setoff upon the FDIC taking over
an insolvent insured bank and that the right of setoff is not impaired by any prior contractual waiver
or subordination by the bank. See Letter of Lawrence E Bates, 1984 FDIC Interp. Ltr. LEXIS 20 (Oct.
23, 1984). It is possible that the FDIC could continue to maintain this position under that statute as
subsequently amended and could extend that position to a deposit account control agreement.

70. See General Terms § 5(b)(iv).
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In addition, the depositary bank retains a superior security interest in any item
arising under Article 4 of the Uniform Commercial Code.™

A Permitted Debit arising from the reversal of a provisional credit for an item,
though, is limited to the face amount of the item.” If the depositary bank were
to be accountable for damages in excess of the face amount of the item and were
to seek compensation from the debtor, the depositary bank’s superior recourse to
the deposit account would not extend to the amount of damages in excess of the
face amount of the item.”

7. Reimbursement and Indemnification of the Depositary Bank

The DACA addresses the extent to which the depositary bank is entitled to
look to the debtor or the secured party for reimbursement for or indemnification
against certain losses, costs or expenses incurred or sustained by the depositary
bank in connection with the operation of the deposit account.” The debtor pro-
vides to the depositary bank a broad indemnification for the depositary bank
entering into and performing its obligations under the DACA while the reim-
bursement and indemnification obligations of the secured party to the depositary
bank are much more narrowly drawn.

In practice, the reimbursement and indemnification obligations sought by the
depositary bank to be imposed on the secured party are often hotly negotiated.

71. General Terms § 5(a). See U.C.C. § 4-210. For example, the depositary bank may give provi-
sional credit to the debtor against a deposited check on which payment by the drawee bank has been
stopped by the drawer under U.C.C. § 4-403. The depositary bank would have right to charge the
debtor for the amount of the provisional credit under U.C.C. § 4-214(a). The depositary bank has a
security interest in the check under U.C.C. § 4-210 to secure the customer’s chargeback obligation.
The subordination of the depositary bank’s security interest in the deposit account does not affect the
depositary bank’s security interest in the check or its right as a holder of the check to pursue the
drawer based on the drawer’s signature on the check.

72. General Terms § 5(b)(D).

73. Such a situation could conceivably arise under the Check Clearing for the 21st Century Act,
Pub. L. No. 108-100, 117 Stat. 1177 (2003) (codified at 12 U.S.C. §§ 5001-5018) (the “Check 21
Act”). Since General Terms § 5(b)(1)(B) allows the depositary bank recourse to the deposit account for
the face amount of any item subject to a warranty claim, the depositary bank would have recourse to
the deposit account for the face amount of an item subject to a Check 21 substitute check breach of
warranty claim arising under § 5 of the Check 21 Act, 117 Stat. at 1181 (codified at 12 U.S.C. § 5004).
If the substitute check breach of warranty also results in an indemnity claim under § 6 of the Check
21 Act, 117 Stat. at 1181-82 (codified at 12 U.S.C. § 5005), the indemnity claim might include a
claim for damages “proximately caused” by the breach. See Check 21 Act § 6, 117 Stat. at 1181-82
(codified at 12 U.S.C. § 5005(b)(1)). The “proximately caused” damages might also be in an amount
that exceeds the face amount of the substitute check. The task force felt that in such a case the
depositary bank would then likely in turn have additional recourse to another bank in the chain of
collection, usually the reconverting bank, and would not need to rely upon superior recourse to the
deposit account fully to recover. If the depositary bank were itself the reconverting bank, and par-
ticularly if the depositary bank’s own customer were the creator of the substitute check (see definition
of “reconverting bank” in the Check 21 Act §3, 117 Stat. at 1179-80 (codified at 12 U.S.C.
§ 5002(15))), the task force felt that the risk to the depositary bank would be more efficiently addressed
through a separate agreement between the depositary bank and its customer. It is possible that, as
banks gain more experience with operations under Check 21, this view may at some point be
reexamined.

74. General Terms § 6.
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The task force attempted to devise appropriate provisions for reimbursement and
indemnity of the depositary bank by the secured party that would resolve the
major areas of contention.

a. Reimbursement

In the event that, following a Disposition Instruction originated by the secured
party, the depositary bank is entitled to make a Permitted Debit to the deposit
account but is unable to do so because of insufficient funds in the deposit account,
the secured party agrees to reimburse the depositary bank for the amount that
the depositary bank is unable to collect.” The theory for creating such a reim-
bursement obligation is that, absent the depositary bank’s compliance with the
Disposition Instruction, the deposit account may have contained sufficient funds
to satisfy the debit. In practice, reimbursement rights, whether phrased as such
or as an indemnification right, have often been requested by depositary banks
and granted by secured parties in deposit account control agreements.

However, there are several important limitations in the DACA to the depositary
bank’s reimbursement right. First, the reimbursement claim must be made by the
depositary bank within a certain number of days following the termination of the
DACA.™ The task force was unable to determine a market convention as to the
exact number of days, and even depositary banks themselves did not have a
uniform view given their own differing operations and risk tolerances. Accord-
ingly, the number of days is left to be negotiated by the parties and to be set forth
in the Specific Terms.” If the parties fail to insert the number of days in the
Specific Terms, then the Specific Terms provide that the number of days is 90.7

Various members of the task force felt that the number of days in which the
depositary bank’s claim for reimbursement must be made should be counted, not
from the date on which the DACA terminated, but rather from the date on which
the relevant funds were transmitted from the deposit account as a result of a
Disposition Instruction originated by the secured party. The depositary banks
resisted this approach on the basis that it was too difficult for them to trace funds
operationally in order to link particular Permitted Debits with serial funds
moverments.

Second, the secured party has no obligation to reimburse the depositary bank
for a Permitted Debit caused by the gross negligence or willful misconduct of the
depositary bank.”™ For example, the depositary bank might be grossly negligent
in paying an item that on its face was not complete or properly payable.

Third, the secured party’s reimbursement obligation is limited in amount. The
maximum liability of the secured party may not exceed the amount of the funds
transmitted from the deposit account as a result of Disposition Instructions orig-

75. General Terms § 6(b).

76. General Terms § 6(b); DACA Part B(5).
77. DACA Part B(5).

78. Id.

79. General Terms § 6(c)(ii).
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inated by the secured party® This limitation means that, if the secured party
never gives a Disposition Instruction, it has no reimbursement liability. If it does
give one or more Disposition Instructions and the amounts transmitted total, let
us say, $50,000, then the secured party’s reimbursement liability could not exceed
$50,000.

Fourth, the secured party has no obligation to reimburse the depositary bank
for a Permitted Debit that consists of a right of recourse that the depositary bank
has against the debtor for reimbursement of legal fees and expenses incurred in
connection with a claim or defense by the depositary bank relating to the DACA
itself.?! For example, one or more of the Deposit-related Agreements may be so
broadly worded that the debtor is liable to the depositary bank for such reim-
bursements. It was understandably thought unfair, whether or not the depositary
bank had such a right of reimbursement, for the depositary bank to be able to
charge the secured party, through the mechanism of the secured party’s reim-
bursement obligations for unpaid Permitted Debits, for the legal fees and expenses
incurred by the depositary bank in connection with the enforcement by the se-
cured party against the depositary bank of the secured party’s own rights or the
defense of the secured party’s own obligations under the DACA.

Likewise, if the depositary bank does incur legal fees and expenses in connec-
tion with a claim or defense by the depositary bank relating to the DACA, and
the debtor has agreed to reimburse the depositary bank so as to give rise to a
Permitted Debit, the depositary bank may seek reimbursement by applying the
funds in the deposit account. In that case, the maximum liability of the secured
party for reimbursement to the depositary bank for uncollectible Permitted Debits
is reduced by the amount of the funds applied from the deposit account against
the Permitted Debits for the legal fees and expenses.®?> Without such an adjust-
ment, the secured party might find itself indirectly reimbursing the depositary
bank for the legal fees and expenses if other funds in the deposit account prove
to be insufficient to satisfy other Permitted Debits.

Finally, before the depositary bank can make demand on the secured party for
reimbursement, the depositary bank must first make demand upon the debtor
with respect to the debtor’s indemnity of the depositary bank.®* If the debtor fails
to satisfy the claim within 15 days following the depositary bank’s demand, then
the depositary bank may make demand upon the secured party.®* Of course, if
the depositary bank is prohibited by operation of law from making demand upon
the debtor, as may be the case where the debtor is a debtor in a bankruptcy case
under the federal Bankruptcy Code, then the depositary bank is relieved of the
requirement of making demand upon the debtor as a condition to seeking re-
imbursement from the secured party.*>

80. General Terms § 6(b).
81. General Terms § 6(c)(1).
82. General Terms § 6(c).
83. General Terms § 6(b).
84. General Terms § 6(b)(i).
85. General Terms § 6(b)(ii).
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b. Indemnification

In addition to the depositary bank receiving a broad indemnity from the debtor
under the DACA, the depositary bank receives from the secured party an indem-
nity for any loss, cost or expense sustained or incurred by the depositary bank in
following a Disposition Instruction originated by the secured party.®® But there is
excluded from the indemnification obligation of each of the debtor and the se-
cured party any indemnification for any loss, cost or expense resulting from the
gross negligence or willful misconduct of the depositary bank.®”

The DACA does not provide for an indemnity by the debtor in favor of the
secured party. Any such indemnity should be contained in the credit agreement
or security agreement or another separate agreement between the debtor and the
secured party.

c. Fee Shifting

The DACA does not generally contain a provision by which a prevailing party
in litigation against another party to the DACA recovers its legal fees and expenses
from the non-prevailing party in connection with a reimbursement, indemnity or
other claim under the DACA.®® Any shifting of the responsibility for payment of
legal fees and expenses from one party to another would be governed by other
contractual arrangements or other law. Although the DACA does exclude the
amount of the depositary bank’s legal fees and expenses from the reimbursement
obligation of the secured party under the DACA, it does so only for purposes of
computing the amount of the secured party’s reimbursement obligation.

But there is one exception. Once the amount of the secured party’s reimburse-
ment obligation is determined, then, if the secured party fails to pay the amount
when required to do so under the DACA, the depositary bank may recover its
legal fees and expenses in collecting the amount of the reimbursement obligation
from the secured party.®

8. Certain Representations, Warranties and Covenants of the
Depositary Bank

The depositary bank’s representations and warranties under the DACA are con-
fined to factual matters. The depositary bank represents that it is a bank, that it
maintains the deposit account as a demand deposit account in the ordinary course
of its business and that the depositary bank has not entered into a conflicting
control agreement.”® The depositary bank also covenants that it will not enter into
a conflicting control agreement.”!

86. General Terms § 6(e).

87. General Terms §§ 6(a), (e).
88. See, e.g., General Terms § 6(c).
89. General Terms § 6(d).

90. General Terms § 7.

91. Id.
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The depositary bank does not make representations and warranties as to legal
conclusions. For example, the depositary bank does not represent or warrant that
the deposit account is a “deposit account” for purposes of Article 9 or that the
secured party has achieved control over the deposit account under U.C.C. § 9-
104. The secured party should perform sufficient due diligence to make those
determinations based upon the representations and warranties that the depositary
bank in fact makes and other inquiries in cooperation with the debtor.

As part of its due diligence, the secured party should verify not only that the
deposit account is a “deposit account” for purposes of Article 9 (and is not, for
example, a securities account) but also that the debtor is the depositary bank’s
sole customer with respect to the deposit account.

9. Deposit Account Information

The depositary bank agrees upon request of the secured party to make available
to the secured party, to the extent the depositary bank has the operational capa-
bility to do so, each periodic account statement that the depositary bank makes
available to the debtor.?? The request may be a standing request for the secured
party to receive or have access to each periodic account statement. The depositary
bank may comply with the request, for example, by mailing a copy of the account
statement to the secured party or by giving Internet or like access to the secured
party to view the debtor’s account statement. In addition, if the secured party
requests additional information from the depositary bank concerning the deposit
account, the depositary bank may provide that information to the secured party
without liability to the debtor.

10. Order or Process Relating to the Deposit Account

A depositary bank is not precluded by the DACA from complying with a court
order or legal process relating to the deposit account and binding upon the de-
positary bank. The task force spent a good deal of time discussing what duties,
if any, the depositary bank should have to inform the secured party of a court
order or a garnishment or other legal process requiring the blocking or disposition
of the funds in the deposit account. Secured parties pressed especially for prior
notice before any funds are transmitted from the deposit account in response to
the order or process. But depositary banks claimed that their operational controls
were not sufficiently adequate to accommodate such a requirement. In some de-
positary banks the department that receives service of an order or legal process
may not be the same department that deals with deposit account control agree-
ments. Also, depositary banks are not uniformly required by all state laws to
inform a customer of the receipt of a court order or legal process relating to a
deposit account. Depositary banks explained that, although in these cases they
may voluntarily from time to time notify a customer of the court order or legal
process, their internal processes are not sufficiently developed for them to enter

92. General Terms § 8.
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into a contractual undertaking to inform secured parties of the order or process.
Given the strong resistance from the depositary banks, the DACA contains no
provision obligating the depositary bank to inform the secured party of a court
order or legal process that the depositary bank receives relating to the deposit
account.

Nor does the DACA address the effect on the duties of the depositary bank
resulting from the automatic stay arising from a bankruptcy case being com-
menced by or against the debtor.”> The effect of the commencement of a bank-
ruptey case by or against the debtor will be determined by the bankruptcy law
itself. The secured party will likely be barred from originating Disposition Instruc-
tions by the automatic stay arising from the commencement of the bankruptcy
case, and the depositary bank will likely be obliged by the automatic stay to refrain
from complying with any Disposition Instructions, absent an order from the bank-
ruptey court.

11. Interpleader

The DACA does not contain an express provision by which the depositary bank
is permitted to interplead the funds in the deposit account in the event of a dispute
as to the entitlement to the funds in the deposit account. Such a dispute could
arise if the debtor claims that the secured party is not entitled to give the Initial
Instruction or a Disposition Instruction under the financing arrangements be-
tween the debtor and the secured party. It could also arise if the depositary bank
is served with an order or legal process by a third party relating to the funds in
the deposit account.

The task force felt that a contractual right of the depositary bank to interplead
the funds could be problematic in the event of a dispute between the debtor and
the secured party as to the entitlement to the funds. The concern was that, if the
depositary bank has a contractual right to interplead the funds in the event of a
dispute between the debtor and the secured party, an argument could be made
that the secured party had not achieved perfection by control. This would be
because, as might be argued, so long as the depositary bank has a contractual
right in the DACA to interplead the funds, the depositary bank should not be
viewed to have agreed, as required by U.C.C. § 9-104(a)(2), to follow the secured
party’s instructions as to the disposition of the funds in the deposit account with-
out further consent of the debtor.

Nor did it seem appropriate to include in the DACA a contractual right of the
depositary bank to interplead the funds in the deposit account in the event of a
dispute between the secured party and a person other than the debtor as to the
entitlement to the funds. Under the civil procedure laws of most, if not all, juris-
dictions in the United States the depositary bank would be entitled to commence
an interpleader action in the event of such a dispute even if the DACA itself did
not contain a contractual right of interpleader.

93. See Bankruptcy Code § 362, 11 U.S.C.A. § 362 (2004 & Supp. Dec. 2005).
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12. Closure of the Deposit Account and Termination of the
Control Agreement

The DACA provides that neither the debtor nor the depositary bank may close
the deposit account until the DACA itself is terminated.®* It was obvious that the
debtor should not be permitted to terminate the DACA without the consent of
the secured party. Accordingly, the DACA provides that any notice from the debtor
to the depositary bank purporting to terminate the DACA must be sent jointly by
the debtor and the secured party.®> It was also obvious that the secured party
should be able to terminate the DACA at any time.”

The main discussion of the task force concerning termination of the DACA
related to under what circumstances the depositary bank could unilaterally ter-
minate the DACA and what the effect of the termination would be with respect
to the funds in the deposit account.

It was acknowledged that the depositary bank should not be required by the
DACA to continue its deposit account relationship with the debtor for the dura-
tion of the secured party’s financing if the depositary bank would have otherwise
terminated its relationship with the debtor. In order to provide to the secured
party an opportunity to work with the debtor on alternative deposit account
control arrangements, it was agreed that the depositary bank would be permitted
to terminate the DACA on not less than 30 days’ prior notice to the secured party
and the debtor.”” However, the DACA may be terminated earlier by the depositary
bank under two circumstances.

The first is where the debtor is in material breach of any of the Deposit-related
Agreements or the secured party or the debtor is in material breach of the DACA
itself.?® In that case, termination of the DACA by the depositary bank is permitted
on five Business Days’ notice to the secured party and the debtor.

The second is where the depositary bank becomes obligated to terminate the
DACA or to close the deposit account by law or legal process.® In that case, the
depositary bank will want to terminate the deposit account relationship with the
debtor immediately and may do so under the DACA upon notice to the secured
party and the debtor.

Upon termination of the DACA by the depositary bank, the depositary bank
would be required to remit at the secured party’s directions any funds then in the
deposit account, regardless of whether the secured party has given an Initial In-
struction, so long as the directions were received by the depositary bank before
termination.'® In the rare event where the depositary bank terminates the DACA,
when required to do so by law or legal process, merely upon notice to the secured
party and the debtor, and the depositary bank has received no contrary directions

94. General Terms § 9(a).

95. Id.

96. General Terms § 9(a)(1).

97. General Terms § 9(a)(iD)(C).

98. General Terms § 9(a)(ii)(B).

99. General Terms § 9(a)(iD)(A).
100. General Terms § 9(b).
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as to the funds from the secured party, the depositary bank is required to remit
the funds to the secured party by check.’!

However, the depositary bank need not remit the funds for any reason (other
than the need for the occurrence of the Outside Time) on which the depositary
bank could have declined to follow a Disposition Instruction (e.g., in the case of
remittance instructions given by the secured party to the depositary bank, failure
of the secured party to provide evidence reasonably required by the depositary
bank as to the authority of the person giving the remittance instructions to act
for the secured party)!©? or if the secured party has communicated to the depos-
itary bank that the secured party does not wish to receive or direct the disposition
of the funds.!®

The task force learned that depositary banks generally view termination of a
deposit account control agreement much like an encumbrance being removed
from the deposit account. They view their post-termination obligations at that
point as being governed by their deposit account relationship with the debtor
without any ongoing post-termination obligations to the secured party. Accord-
ingly, the depositary bank’s standard procedures will govern the handling of funds
or items that are received by the depositary bank dafter termination of the DACA.
For example, if the deposit account remained open after the termination of the
DACA, the funds or items received by the depositary bank for deposit to the
deposit account post-termination would most likely be so deposited and made
available to the debtor. If the deposit account were closed after termination of the
DACA, the funds or items would most likely be returned to the senders.

Secured parties and debtors are encouraged to provide in their loan and security
documents for the possibility that the DACA may be terminated prematurely by the
depositary bank and to include provisions for the disposition of the funds then or there-
after received by the secured party or the debtor.

Even so, the depositary bank’s obligation to remit to the secured party the
funds in the deposit account at the time of the termination of the DACA continues
to survive post-termination upon the terms of the DACA as does the subordina-
tion, but for Permitted Debits, of any security interest or right of setoff or re-
coupment of the depositary bank with respect to those funds.!** Moreover, fol-
lowing termination of the DACA, the exculpation, reimbursement and
indemnification provisions of the DACA continue to survive.'®

13. Notices and Other Communications

The DACA requires any notice, the Initial Instruction, any Disposition Instruc-
tion and any other communication under the DACA to be in “writing.”*® The

101. General Terms § 9(b)(ii).

102. See the reference in General Terms § 9(b) to clauses (B) through (F) of General Terms § 4(a)(ii).
103. General Terms § 9(c).

104. General Terms § 9(d).

105. Id.

106. General Terms § 10(a).
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term “writing” means a tangible writing including a facsimile.'®” It may include
an electronic record but only if the parties so agree in the Specific Terms.'®

The Initial Instruction must be delivered or sent to the depositary bank at the
address and to the person or persons or department at the depositary bank set
forth in the Exhibit.!%° Receipt of the Initial Instruction does not occur unless and
until the person or persons or department at the depositary bank actually receive
the Initial Instruction.''® If more than one person is specified in the Exhibit to
receive the Initial Instruction, receipt occurs when the Initial Instruction is ac-
tually received by one of the persons.!'! Other communications must be delivered
or sent to the recipient at its address on the signature pages of the DACA.!!> Any
party may, of course, change its address for future communications by so com-
municating to the other parties.!

A notice, instruction or other communication delivered or sent to the address
required under the DACA is effective when received.!'* Since Article 1 of the
Uniform Commercial Code applies generally to the interpretation of the DACA,
Article 1 may be consulted to determine when a communication is received by
an organization.'”

Even though a communication under the DACA must be in “writing” to be
effective, the parties are not discouraged from communicating orally to give in-
formal notices in advance of or to confirm receipt of effective communications.
Telephone numbers of the parties are to be inserted on the signature pages for
this purpose. A party may, of course, at any time communicate a change in its
telephone number to the other parties.

14. Transfer of Rights and Duties

As a general rule, the DACA is binding upon the successors and permitted
assigns or other transferees of the parties.''® Although the debtor is not permitted
to transfer its rights and duties under the DACA, the DACA does set forth cir-
cumstances under which the secured party or the depositary bank is permitted
to transfer its rights and duties.

The secured party may transfer its rights and duties under the DACA to a
transferee to which the secured party transfers its rights and duties under the
credit arrangement secured by the security interest in the deposit account, as in
the case of a sale of the secured loan.!'” Moreover, if the secured party is a trustee,

107. See General Terms § 1.
108. DACA Part B(6).

109. General Terms § 10(b)(i).
110. General Terms § 10(b).
111. Id.

112. General Terms § 10(b)(ii).
113. General Terms § 10(c).
114. See General Terms § 10(b).
115. See, e.g., U.C.C. § 1-202(e), (D).
116. General Terms § 11(a).
117. General Terms § 11(c)(D).
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collateral agent or other representative, the secured party may transfer its rights
and duties under the DACA to a successor representative.!®

Likewise, the depositary bank may transfer its rights and duties under the
DACA to a transferee to which the depositary bank transfers substantially all of
its rights and duties under its deposit agreement with the debtor.*'* For example,
the depositary bank may sell some of its deposit account arrangements, including
the arrangement for the deposit account subject to the DACA, to a buyer, or the
depositary bank may merge into another banking institution with that banking
institution being the survivor.

However, a transfer of rights and duties by the secured party or the depositary
bank will not be binding upon the other parties unless the transferor or the
transferee has notified the other parties of the transfer in a writing signed by
the transferee.’?® The notification must include the identity of the transferee and
the transferee’s address for purposes of receiving communications under the
DACA and must state that the transferee is a permitted transferee and is entitled
to the benefit of the transferor’s rights and has assumed all of the transferor’s
duties under the DACA 2!

The depositary bank, in the case of a transfer by the secured party, or the
secured party, in the case of a transfer by the depositary bank, may, but is not
obligated to, request reasonable proof of the transfer or that the transferee is a
transferee permitted under the DACA. The DACA does not impose an obligation
on the secured party or the depositary bank to make such a request.!?? The task
force understood that, for example, some depositary banks routinely ask for ad-
ditional information to confirm a transfer by a secured party, or that the transfer
is to a permitted transferee, while other depositary banks rely merely upon the
notification of the transfer received. Similarly, if there has been a series of transfers
leading to the transfer of which the secured party or depositary bank is notified,
there is no obligation for the secured party or the depositary bank to seek infor-
mation to confirm each transfer or that each transfer is permitted by the DACA
to establish a link to the ultimate transferee.

The transfer becomes binding upon the other parties once the notification is
received and, if reasonable proof of the transfer or the eligibility of the transferee
is requested by the depositary bank or the secured party, at such time as the
reasonable proof is provided.'?> However, if the transfer is by merger of the de-
positary bank and the depositary bank is not the survivor of the merger, the
transfer becomes binding on the other parties to the DACA without the necessity

118. General Terms § 11(c)(ii).

119. General Terms § 11(b).

120. General Terms § 11(d). The notification may but need not be signed by the transferor in
addition to the transferee.

121. Id.

122. General Terms § 11(e).

123. See General Terms §§ 11(d), (e).
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of the depositary bank notifying the other parties of the transfer or providing
reasonable proof of the transfer if requested.'?*

When a transfer has become binding, the transferor is relieved of its obligations
under the DACA to the extent that the obligations accrue thereafter.!?> The trans-
feror remains responsible for any obligations that have accrued up to the time
that the transfer becomes binding upon the other parties.

15. Relation to Other Agreements

If a term of the DACA conflicts with a term of any of the Deposit-related
Agreements or any other agreement between the depositary bank and the debtor,
the term of the DACA generally prevails.'2® However, the DACA does not impair
any claim or defense that the depositary bank may have against the debtor arising
under any Deposit-related Agreement or other agreement.'?” Nor does the DACA
create any third party beneficiary rights in favor of the secured party with respect
to any of the Deposit-related Agreements.'?® Furthermore, if a provision inserted
by the parties in the Specific Terms conflicts with a provision in the General Terms,
the provision in the Specific Terms prevails.'?°

Also, the DACA does not modify the financing arrangements between the se-
cured party and the debtor.'*° In particular, the DACA does not, and should not
be interpreted to, as between the debtor and the secured party, provide the debtor
with a right of access to the funds in the deposit account in violation of the terms
of the financing arrangements.

124. General Terms § 11(g). Depositary banks were reluctant to provide in the DACA that a de-
positary bank must give notifications of transfer to all debtors and secured parties that had entered
into deposit account agreements with the depositary bank when the depositary bank merges into
another entity and is not the survivor of the merger. Such a requirement was viewed as unnecessarily
burdensome. Indeed, the general requirement in General Terms § 11(d) of notification of the transfer
for the transfer to be binding on the other parties and the provision in General Terms § 11(e) that the
secured party not be bound by the transfer until any requested reasonable proof of the transfer is
provided to the secured party, make little practical sense in such a case. The merger results in an
assumption of the depositary bank’s duties under the DACA. Given that the depositary bank would
cease to exist as a result of the merger, there would be no predecessor transferor to remain liable to
perform those duties. However, the considerations are different if the secured party merges into an
other entity and does not survive the merger. In that case, the merger results in an assignment of the
secured party’s rights under the DACA. If the secured party later exercises those rights by giving an
Initial Instruction or Disposition Instruction, the depositary bank needs to know that by complying
with the instruction, it is being discharged from its duties under the DACA to the extent of the
compliance.

125. General Terms § 11(f).

126. General Terms § 12(c). Because the DACA terms prevail over any conflicting terms in the
Deposit-related Agreements, it should not be necessary for the secured party to incur the due diligence
expense of reviewing the Deposit-related Agreements for the purpose of determining whether any of
the Deposit-related Agreements do contain a conflicting provision.

127. 1d.

128. Id.

129. General Terms § 12(b).

130. General Terms § 12(d).
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16. Choice of Law and Choice of Forum

The DACA contains a standard governing law clause.!*! The specific state or
other jurisdiction whose laws would govern the contractual relationships among
the parties under the DACA should be inserted in the Specific Terms.'*

The parties are strongly encouraged to complete this provision of the Specific Terms.
If the parties fail to insert the identification of the jurisdiction in the Specific
Terms and a dispute later arises as to a provision in the DACA relating to the
contractual relationship among the parties under the DACA, the dispute will be
resolved by the forum applying its own choice of law rules to determine which
jurisdiction’s law governs the DACA. The parties will not generally know ex ante
what forum will hear the dispute. Even if they did know the forum, the choice
of law rules that the forum might apply may not be well established. Accordingly,
the failure of the parties to insert the identification of the jurisdiction in the
Specific Terms will create unneeded uncertainty and grounds for litigation.

The DACA also contemplates that the DACA will amend the Deposit-related
Agreements for purposes of subpart 1 of part 3 of Article 9 to provide the de-
positary bank’s jurisdiction.'** That jurisdiction is to be set forth in the Specific
Terms and will be the jurisdiction whose laws will govern the perfection and
priority of the security interest in the deposit account perfected by control.t>* If
the parties fail to insert the identification of the depositary bank’s jurisdiction in
the Specific Terms, the depositary bank’s jurisdiction will most likely be the ju-
risdiction whose law governs the Deposit-related Agreement controlling the de-
posit account.'*?

The DACA does not contain a consent of the parties to submit to the jurisdiction
or venue of a particular forum, whether on an exclusive or non-exclusive basis.
Although it is fairly customary for parties to agree to submit to a forum in the
jurisdiction whose laws govern their contractual relationships, some depositary

131. General Terms § 13(a).

132. DACA Part B(7). Given that the DACA is premised upon the secured party’s security interest
being created and attaching, and being capable of being enforced, under Article 9, it is not recom-
mended that the parties insert in Part B(7) the name of a jurisdiction that has not enacted the Uniform
Commercial Code.

133. General Terms § 13(b).

134. DACA Part B(8). See U.C.C. §§ 9-304(a), 9-304(b)(1). Section 9-304(a) provides that “the
local law of a bank’s jurisdiction governs perfection, the effect of perfection or non-perfection, and
the priority of a security interest in a deposit account maintained with a bank.” Section 9-304(b)(1)
permits “an agreement between the bank and the debtor governing the deposit account” expressly to
set forth the bank’s jurisdiction for purposes of part 3 of Article 9. By inserting the name of a state or
other jurisdiction in Part B(8) of the DACA, the parties are taking advantage of the permission given
by U.C.C. § 9-304(b)(1) to amend the Deposit-related Agreements, i.e., the agreements “governing
the deposit account,” to provide that the laws of that state or other jurisdiction determine the perfection
and priority of the secured party’s security interest in the deposit account. Given that the DACA is
premised upon the perfection and priority of the secured party’s security interest being governed by
Article 9, it is not recommended that the parties insert in Part B(8) the name of a jurisdiction that has
not enacted the Uniform Commercial Code.

135. See U.C.C. § 9-304(b)(2). In the unlikely event that the applicable Deposit-related Agreement
does not contain a governing law clause, U.C.C. § 9-304(b) contains other statutory rules to determine
the depositary bank’s jurisdiction.
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banks were reluctant to agree in advance to consent to jurisdiction or venue of a
forum in that jurisdiction. The concern was that, although it may be appropriate
for the laws of a particular jurisdiction chosen by the parties to govern their
contractual relationship inter se, nevertheless a depositary bank, especially a
smaller community bank, might well not be willing to submit to the jurisdiction
and venue of a forum in the chosen jurisdiction if the chosen jurisdiction is well
outside of depositary bank’s geographical sphere of operations. Doing so might
subject the depositary bank to added costs and expenses in the event of litigation
in a forum in the chosen jurisdiction. Those parties desiring to submit to the
jurisdiction and venue of a particular forum, whether on an exclusive or non-
exclusive basis, may do so by inserting an additional provision in the Specific
Terms of the DACA to that effect.!>®

17. Jury Trial Waiver

The DACA contains a standard jury trial waiver that applies to the extent per-
mitted by applicable law.!*"

18. Miscellaneous Provisions

The DACA contains a standard “merger” clause reflecting that it embodies the
entire agreement of the parties.' It also contains a standard counterpart clause.'>

19. Additional Provisions

The DACA provides for the parties to supplement or modify the General Terms
by inserting additional provisions in the Specific Terms of the DACA.'*

A supplement would involve the insertion of a provision relating to a matter
not addressed in the General Terms. An example of a supplemental provision
might be a submission of the parties to the jurisdiction and venue of a particular
forum.

A modification would involve the insertion of a provision conflicting with and
overriding a provision in the General Terms. For the reasons mentioned earlier
in this report,'*! the task force discourages modifications to the provisions of the
General Terms.

However, the task force recognizes that the modification of a provision may be
appropriate in a particular transaction where there are significant countervailing
circumstances. For example, it may be necessary to modify the reimbursement
and indemnification provisions of the General Terms where the secured party is
an indenture trustee that does not customarily incur reimbursement and indem-

136. See DACA Part B(10).

137. General Terms § 13(c).

138. See General Terms § 12(a).

139. See DACA Part D.

140. DACA Part B(10).

141. See supra text accompanying note 18.
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nification obligations to a depositary bank under deposit account control agree-
ments and where the depositary bank has received other credit enhancements or
has otherwise satisfied itself with respect to its need to receive coverage for those
obligations. Likewise, it may be necessary to modify the General Terms in a se-
curitization or other structured finance transaction to reflect, among other things,
the transfer of a deposit account to a special purpose vehicle and the use of a
servicer or like person, where rights but not duties under the DACA are assigned.

20. Execution

The DACA contemplates that it will be signed with the contact information
applicable to each party inserted, that the Specific Terms will be completed by
the parties and that the Exhibit will be completed with the name and address of
the depositary bank and the person or persons or department at the depositary
bank to receive the Initial Instruction.

Section 1 of the Specific Terms (Part B(1) of the DACA) requires the identifi-
cation of the deposit account by account number and must be completed by the
parties. Moreover, the parties are strongly encouraged to complete the governing
law provision in Section 7 of the Specific Terms (Part B(7) of the DACA). Each
other provision in the Specific Terms must be completed by the parties unless the
parties are satisfied with the default provision of the Specific Terms that applies
in the event that parties fail to complete that provision.

Counterparty copies of the DACA as executed, if not physically delivered in
paper form, may be delivered by facsimile.!** They may also be delivered by
another form of electronic transmission, such as a PDE, only if the Specific Terms
permit.'*

21. The Initial Instruction When Originated

The Exhibit contemplates that the secured party will set forth in the actual
Initial Instruction that it originates where and how the funds in the deposit ac-
count will be directed to be transmitted to the secured party or its designee if the
secured party wishes to include a Disposition Instruction as part of the Initial
Instruction. Otherwise, the secured party may provide this information in a later
Disposition Instruction to the depositary bank.

The first note on the Exhibit emphasizes the importance of the parties com-
pleting with care the address line for the depositary bank including the person
or persons or department at the depositary bank specified to receive the Initial
Instruction.

IV. FUTURE WORK OF THE TASK FORCE

Having completed its work on the DACA, the task force will turn its attention
to one or more of the following variations on deposit account control arrange-

142. DACA Part D.
143. DACA Part B(9).



780  The Business Lawyer; Vol. 61, February 2006

ments for which suggested inserts to the DACA (Part B(10)) or possibly other
forms may be completed in due course:

* Deposit account control agreement—blocked account

* Deposit account control agreement—sweep account

* Deposit account control agreement with lock box arrangements

* Account control agreement—with a related securities account

* Deposit account control agreement—senior and junior secured parties

These projects will be ongoing for the time being. Other members of the Busi-
ness Law Section are encouraged to join in the work of the task force and to
become members of the task force.

V. CONCLUDING REMARKS

The members of the task force have spent many hours producing the DACA.
Although not everyone is in agreement with every provision, the DACA was forged
in an effort to reach as broad a consensus as possible. There was wide represen-
tation, good will and good humor throughout this process. It is the hope of the
task force that the DACA, together with other inserts and forms emerging from
the future work of the task force, will gain wide industry acceptance.
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Attachment A
DEPOSIT ACCOUNT CONTROL AGREEMENT
version 1 dated February 13, 2006

available from the American Bar Association’s Business Law Section at
http://www.abanet.org/dch/committee.cfm?com = CL710060*

Executed and Deliveredasof _____ _ 20___

PARTIES

This Agreement is among the persons signing this Agreement as the “Secured
Party,” the “Debtor” and the “Bank.”

BACKGROUND

The Debtor is the Bank’s customer with respect to one or more demand deposit
accounts identified by the account numbers specified below (individually and
collectively, as re-numbered and including any funds in the account or accounts,
the “Deposit Account”). The Debtor has granted the Secured Party a security interest
in the Deposit Account. The Debtor is requesting that the Bank enter into this
Agreement. The Bank is willing to do so upon the terms contained in this
Agreement.

This Agreement includes the General Terms, the Specific Terms and the Exhibit,
each as defined or referred to below.

AGREEMENTS

A. GENERAL TERMS. This Agreement is subject to the General Terms for Deposit
Account Control Agreement version 1 dated February 13, 2006, developed by a
special task force of the American Bar Association’s Business Law Section and
available from the Business Law Section at http:/www.abanet.org/dch/committee.
cfm?com= CL710060 (the “General Terms”). The General Terms are incorporated
in this Agreement by reference and without modification except as may be pro-
vided in Section 10 of the Specific Terms.

B. SpeciFic TErMS. The following terms (the “Specific Terms”) complete, supple-
ment or modify the General Terms:

1. Deposit Account (see “Background” above). The following account or ac-
counts comprise the Deposit Account [list by account number]:

* This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the form
have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.



782  The Business Lawyer; Vol. 61, February 2006

2. Business Day (see definition of “Business Day” in Section 1 of the
General Terms):

A day will not be considered as a “Business Day” if commercial banks in the
following city or cities are closed on that day:

If the preceding sentence
is not completed, no additional days are excluded from the definition of “Business
Day.”

3. Outside Time (see definition of “Outside Time” in Section 1 of the
General Terms):

If the Outside Time is to be based on a period of less than two Business Days,
the following is the earlier period: If an earlier
period is not inserted in the preceding sentence, then the Outside Time will be
based on two Business Days.

4. Disposition of less than all or multi-disposition of funds (see Section
4(a)(ii)(E) of the General Terms):

The following is any computation or formula by which a Disposition Instruc-

tion originated by the Secured Party may provide for a disposition of less than all
of the funds in the Deposit Account and whether there may be multiple recipients
of the funds:

If the preceding paragraph is not completed to permit a disposition of less than
all of the funds in the Deposit Account, then a Disposition Instruction originated
by the Secured Party must be for a disposition of all of the funds. If the preceding
paragraph is not completed to permit a disposition of the funds in the Deposit
Account to multiple recipients, then a Disposition Instruction originated by the
Secured Party must require that the funds be sent to a single recipient.

5. Reimbursement Claim Period (see Section 6(b) of the General Terms):

The number of days following the termination of the Agreement in which a
reimbursement claim must be made against the Secured Party under Section 6(b)
of the General Termsis —If a number is not inserted in the preceding
sentence, the number is 90.

6. Electronic Records (see definition of “writing” in Section 1 of the
General Terms):

Checking this line ___ means that the parties permit a writing to include an
electronic record and permit communications by email. Otherwise, the parties do
not permit a writing to include an electronic record and do not permit commu-
nications by email.

7. Governing Law (see Section 13(a) of the General Terms):

The jurisdiction whose law governs this Agreement is
If a jurisdiction is not inserted in the preceding sentence, the jurisdiction will be
determined by applicable law.
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8. Bank’s Jurisdiction for UCC Purposes (see Section 13(b) of the
General Terms):

The Bank’s jurisdiction for purposes of part 3 of UCC Article 9 is

. If the Bank’s jurisdiction for such purposes is not inserted in the
preceding sentence, the Bank’s jurisdiction for such purposes will be determined
by applicable law.

9. Delivery of Executed Copy (see Part D):

Checking this line ____ means that the delivery of an executed copy of this
Agreement may be made by electronic transmission in addition to a transmission
by facsimile. Otherwise, delivery of an executed copy of this Agreement may not
be made by a form of electronic transmission other than facsimile.

10. Additional Provisions (see Section 12(b) of the General Terms):

The following provisions modify or supplement the General Terms:

If no provisions are inserted above in this Section 10, then there are no mod-
ifications to or supplements of the General Terms.

C. ExuiBIT. The parties have completed and attach hereto the Exhibit to be
used as the form of the Initial Instruction. [Note to person completing this Agreement:
the Exhibit requires the designation of the person or persons or department at the Bank
to receive the Initial Instruction. See Note 1 to the Exhibit.]

D. SINGLE AGREEMENT; COUNTERPARTS. The General Terms, the Specific
Terms and the Exhibit shall be read and construed together with the other pro-
visions of this Agreement as a single agreement. Delivery of executed copies of
this Agreement may be made by facsimile or, if so permitted in Section 9 of Part
B, by another form of electronic transmission. This Agreement may be executed
in counterparts, each of which shall constitute an original and all of which col-
lectively shall constitute a single agreement.

[remainder of page intentionally left blank]
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SIGNATURES
Debtor:

By:

Name:

Title:
Address:

Attention:
Telephone Number (for information only):
Facsimile Number:

Electronic mail address (if Section 6 of Part B permits):

Secured Party:

By:

Name:

Title:
Address:

Attention:
Telephone Number (for information only):
Facsimile Number:

Electronic mail address (if Section 6 of Part B permits):
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Bank:

By:
Name:
Title:
Address:

Attention:
Telephone Number (for information only):
Facsimile Number:

Electronic mail address (if Section 6 of Part B permits):
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Exhibit
[LETTERHEAD OF THE SECURED PARTY]
DEPOSIT ACCOUNT CONTROL AGREEMENT
INITIAL INSTRUCTION
[Date]

[Name of Bank]

[Address of Bank]

Attention:

[Person or Persons or Department] [See Note 1 below]

Ladies and Gentlemen:

This is the Initial Instruction as defined in the Deposit Account Control Agree-
ment dated , 20, among you, us and [Debtor] (the “Debtor”)
(as currently in effect, the “Control Agreement”). A copy of the Control Agreement
as fully executed is attached. Capitalized terms used in this Initial Instruction
have the meanings given them in the Control Agreement

This Initial Instruction directs the Bank no longer to comply with the Debtor’s
Disposition Instructions.

[As an included Disposition Instruction, we direct you to send the funds in the
Deposit Account to us by the method and at the address indicated below. We
recognize that, as a condition to your complying with this Disposition Instruction
and to the extent that we have not already done so, we must provide to you
evidence reasonably required by you as to the authority of the person giving this
Disposition Instruction to act for us. We also recognize that your obligation to
comply with this Disposition Instruction is subject to the other provisions of
Section 4(a)(ii) of the General Terms. [See Note 2 below]

Funds transfer instructions:

Receiving bank:

ABA routing number for domestic wire:

ABA routing number for ACH transaction:

International: Swift Code No.

Reference details: ]
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Very truly yours,

[SECURED PARTY]

By:

Title:

Notes to the person completing this form of Initial Instruction:

1. The “attention” line should be completed with particular care. Until the Initial In-
struction is actually received by the person or persons or department at the Bank
designated in the “attention” line, the time period by which the Bank must comply with
the Initial Instruction will not commence. Accordingly, it is advisable to provide in the
“attention” line a specific department or specific officer or officers at the Bank by title
rather than by name. If an individual at the Bank is to be designated by title or even
by name, it is advisable that one or more additional individuals at the Bank be designated
as alternatives to receive the Initial Instruction if the first individual is not available.
2. The bracketed language relating to a Disposition Instruction (including funds transfer
instructions) is optional. Not including this language does not preclude the Secured Party
from subsequently giving a Disposition Instruction.
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Attachment B

ABA Section of
BUSINESS)LAW
Practical Resources for the Business Lawyer

GENERAL TERMS FOR DEPOSIT ACCOUNT CONTROL AGREEMENT
version 1 dated February 13, 2006

available from the American Bar Association’s Business Law Section at
http://www.abanet.org/dch/committee.cfm?com = CL710060"

1. Definitions and Rules of Interpretation. In this Agreement (a) terms de-
fined in the UCC and not otherwise defined in this Agreement have the same
meanings in this Agreement as in the UCC, (b) the rules of interpretation in Article
1 of the UCC apply to the interpretation of this Agreement and (c) the term “or”
is not exclusive. Unless otherwise stated, section references are to sections of these
General Terms. In addition, the following terms in this Agreement have the fol-
lowing meanings or interpretations:

This “Agreement” means the Deposit Account Control Agreement dated the
Agreement Date among the Secured Party, the Debtor and the Bank. The Deposit
Account Control Agreement includes these General Terms (incorporated by ref-
erence), the Specific Terms and the Exhibit read and construed together as a single
agreement.

“Agreement Date” means the date set forth at the beginning of this Agreement
as the date as of which this Agreement was executed and delivered by the parties.

An “address” includes the person or persons or department of the Bank on an
“attention” line.

“Bank” means the organization signing this Agreement as the Bank.

“Business Day” means:

(i) for communications to the Bank, a day other than a day (A) that is not

a “business day” as defined in Federal Reserve Board Regulation CC, 12 CFR

Part 229, (B) on which the office, branch or department of the Bank specified

as the Bank’s address in the Exhibit is closed, or (C) on which commercial

banks are closed in the city or cities set forth in the Specific Terms; and
(ii) for communications to any other party, a day, other than a Saturday or

Sunday, on which the other party is open for business at the location to which

the communication is sent.

“Claim” means a claim, loss, cost or expense, and includes out-of-pocket or
allocable internal legal fees and expenses incurred in bringing or defending a claim.

1. This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the form
have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.
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A “communication” includes the Initial Instruction, a Disposition Instruction
Or a notice.

“Debtor” means the person signing this Agreement as the Debtor.

“Deposit Account” has the meaning set forth in the “Background” of this Agree-
ment. The Deposit Account is identified in Section 1 of the Specific Terms.

“Deposit-related Agreements” means, collectively, the deposit account agree-
ment and any other agreements between the Bank and the Debtor governing the
Deposit Account and any cash management or similar services provided by the
Bank to the Debtor in connection with the Deposit Account.

“Disposition Instruction” means an instruction to the Bank directing the dis-
position of the funds in the Deposit Account.

“Exhibit” means the Exhibit referred to in Part C of and attached to this Agree-
ment as the form to be used as the Initial Instruction.

“Initial Instruction” means the first instruction to the Bank originated by the
Secured Party directing that the Bank no longer comply with the Debtor’s Dis-
position Instructions. The Initial Instruction may also contain a Disposition In-
struction originated by the Secured Party.

“Order or Process” means an order, judgment, decree or injunction, or a gar-
nishment, restraining notice or other legal process, directing, or prohibiting or
otherwise restricting, the disposition of the funds in the Deposit Account.

“Outside Time” means, unless an earlier Outside Time is stated in the Specific
Terms, the opening of business on the second Business Day after the Business
Day on which the Initial Instruction in substantially the form of the Exhibit is
actually received at the address for the Bank specified in the Exhibit. If the Initial
Instruction is actually received at that address after 12:00 noon, local time, at that
address, then in determining the Outside Time, the Initial Instruction will be
considered to have been actually received on the following Business Day.

“Secured Party” means the person signing this Agreement as the Secured Party,
whether the person is acting in a representative capacity or otherwise.

“Specific Terms” means the terms contained in Part B of this Agreement.

“UCC” means the Uniform Commercial Code of the jurisdiction whose law
governs this Agreement or, if relevant to any matter other than the meaning of a
defined term, the Uniform Commercial Code of the jurisdiction whose law applies
to the matter under the choice of law rules of the jurisdiction whose law governs
this Agreement.

A “writing” means a tangible writing, including a facsimile and, if the Specific
Terms permit, an electronic record; “written” refers to a communication in the
form of a writing.

2. The Debtor’s Dealings with the Deposit Account

(a) Except as provided in Section 2(b), the Bank may comply with the Debtor’s
Disposition Instructions in accordance with the Deposit-related Agreements.

(b) The Bank will not comply with the Debtor’s Disposition Instructions after
the Outside Time. In its discretion the Bank may cease complying with the
Debtor’s Disposition Instructions at an earlier time as permitted by Section

4(@)(v).
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3. The Secured Party’s Right to Give Instructions as to the Deposit Ac-
count. The Bank will comply with the Initial Instruction, and with any Disposition
Instructions originated by the Secured Party, in each case (i) without the Debtor’s
further consent, and (ii) even if following the instruction results in the dishonoring
by the Bank of items presented for payment from the Deposit Account or the
Bank otherwise not complying with the Debtor’s Disposition Instructions. The
Initial Instruction may not be rescinded or otherwise modified without the Bank’s
consent.

4. Exculpation of the Bank
(a) Notwithstanding the Bank’s agreements in Sections 2 and 3, the Bank will
not be liable to any other party for:

(i) either failing to follow an Initial Instruction that (A) is not in the form of
the Exhibit, (B) does not specify the address to which the Initial Instruction
was to have been sent, (C) is not otherwise completed, or (D) does not have
attached to it a copy of this Agreement as fully executed or, as a result of any
such defect in the Initial Instruction, continuing to comply with the Debtor’s
Disposition Instructions;

(ii) failing to follow a Disposition Instruction originated by the Secured Party
(A) before the Outside Time, (B) that requires the disposition of the funds in
the Deposit Account by a method not available to the Debtor under the
Deposit-related Agreements, (C) that the Bank determines would result in the
Bank’s failing to comply with a statute, rule or regulation, or an Order or
Process, binding upon the Bank, (D) that requires the disposition of funds that
are not immediately available in the Deposit Account, (E) that, unless otherwise
set forth in the Specific Terms, directs the disposition of less than all the funds
in the Deposit Account or directs that the funds be sent to more than one
recipient, or (F) for which the Bank has not received evidence reasonably
required by the Bank as to the authority of the person giving the Disposition
Instruction to act for the Secured Party;

(iil) complying with the Debtor’s Disposition Instructions, or otherwise com-
pleting a transaction involving the Deposit Account, that the Bank or an affiliate
had started to process before the Outside Time; or

(iv) after the Bank becomes aware that the Secured Party has sent the Initial
Instruction, but before the Outside Time, complying with the Initial Instruction
or a Disposition Instruction originated by the Secured Party, notwithstanding
any fact or circumstance and even if the Initial Instruction (A) has not been
actually received at the address specified in the Exhibit, (B) fails to have at-
tached to it a copy of this Agreement as fully executed, or (C) is not completed
or otherwise fails to be in the form of Initial Instruction set forth on the Exhibit.
(b) The Bank will not be liable to any other party for:

(i) wrongful dishonor of any item as a result of the Bank following the Initial
Instruction or any Disposition Instruction originated by the Secured Party,

(it) failing to comply or delaying in complying with the Initial Instruction,
any Disposition Instruction or any provision of this Agreement due to a com-
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puter malfunction, interruption of communication facilities, labor difficulties,

act of God, war, terrorist attack, or other cause, in each case beyond the Bank’s

reasonable control,

(iii) any other Claim, except to the extent directly caused by the Bank’s gross
negligence or willful misconduct, or

(iv) any indirect, special, consequential or punitive damages.

(c) The Bank will have no fiduciary duties under this Agreement to any other
party, whether as trustee, agent, bailee or otherwise. The Bank will have no duties
to the Secured Party except as expressly set forth in this Agreement. The Bank
will have no duty to inquire into or determine the existence or enforceability of
the Debtor’s obligations to the Secured Party or whether, under any separate
agreement between the Debtor and the Secured Party, the Debtor’s obligations to
the Secured Party are in default, the Debtor may originate a Disposition Instruc-
tion or the Secured Party may originate the Initial Instruction or any Disposition
Instruction.

5. The Bank’s Recourse to the Deposit Account

(a) Except for amounts referred to in Section 5(b), the Bank (i) subordinates
any security interest, lien or other encumbrance against the Deposit Account to
the Secured Party’s security interest and (ii) will not exercise any right of recoup-
ment, setoff or debit against the Deposit Account. This subordination will not
apply to any security interest that the Bank has in an item under UCC Article 4
as a collecting bank.

(b) Notwithstanding Section 5(a), and regardless of any agreement of the
Debtor to compensate the Bank by means of balances in the Deposit Account,
the Bank may charge the Deposit Account, to the extent permitted by any of the
Deposit-related Agreements or applicable law, for:

(1) the face amount of a check, draft, money order, instrument, wire transfer
of funds, automated clearing house entry, credit from a merchant card trans-
action, other electronic transfer of funds or other item (A) deposited in or
credited to the Deposit Account, whether before or after the Agreement Date,
and returned unpaid or otherwise uncollected or subject to an adjustment
entry, whether for insufficient funds or for any other reason and without regard
to the timeliness of the return or adjustment or the occurrence or timeliness
of any other person’s notice of nonpayment or adjustment, (B) subject to a
claim against the Bank for breach of transfer, presentment, encoding, retention
or other warranty under Federal Reserve Regulations or Operating Circulars,
clearing house rules, the UCC or other applicable law, or (C) for a merchant
card transaction, against which a contractual demand for chargeback has been
made;

(i) normal service charges or fees payable to the Bank in connection with
the Deposit Account or any related services;

(i) any adjustments or corrections of any posting or encoding errors; and

(iv) reimbursements for out-of-pocket or allocable internal legal fees and
expenses in connection with the negotiation, administration or enforcement
of this Agreement by the Bank.
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6. Indemnification and Reimbursement

(a) The Debtor indemnifies the Bank against all Claims incurred, sustained or
payable by the Bank arising out of this Agreement except to the extent directly
caused by the Bank’s gross negligence or willful misconduct.

(b) The Secured Party agrees to reimburse the Bank for any charge against the
Deposit Account under Section 5(b) for which there were insufficient funds in
the Deposit Account to satisfy the charge. Such reimbursement will be limited to
the aggregate amount transferred from the Deposit Account as a result of the
Bank’s acting upon Disposition Instructions originated by the Secured Party or
pursuant to Section 9(b). Any demand by the Bank for reimbursement must be
made within the number of days after the termination of this Agreement set forth
in the Specific Terms. The Bank may not make a Claim for reimbursement under
this subsection unless (i) the Debtor fails to satisfy the Claim within 15 days after
the Bank makes a demand on the Debtor under Section 6(a) or (ii) the Bank is
enjoined, stayed or prohibited by operation of law from making the demand on
the Debtor.

(c) The Secured Party’s reimbursement obligations under Section 6(b) will not
apply to (i) a charge for reimbursement of or indemnification for any out-of-
pocket or allocable internal legal fees and expenses incurred by the Bank in con-
nection with any claim or defense by the Bank against the Secured Party relating
to this Agreement or (i) the amount of any loss incurred by the Bank to the extent
directly caused by the Bank’s gross negligence or willful misconduct. If the Bank
satisfies any Claim against the Debtor referred to in the foregoing clause (i) by
charging the Deposit Account, the amount of the Secured Party’s maximum lia-
bility for reimbursement obligations under Section 6(b) will be reduced by the
amount of the Claim so satisfied.

(d) If the Secured Party fails to reimburse the Bank for any amount under
Section 6(b), the Secured Party will pay the Bank’s out-of-pocket or allocable
internal legal fees and expenses in collecting from the Secured Party the amount
payable.

(e) The Secured Party indemnifies the Bank against all other Claims incurred,
sustained or payable by the Bank arising from the Bank following an Initial In-
struction or a Disposition Instruction originated by the Secured Party, or from the
Bank’s remittance of funds pursuant to Section 9(b), except to the extent directly
caused by the Bank’s gross negligence or willful misconduct.

7. Representations and Warranties; Agreements with Other Persons. The
Bank represents and warrants to the Secured Party that the Bank (i) is an orga-
nization engaged in the business of banking, (ii) maintains the Deposit Account
as a demand deposit account or accounts in the ordinary course of the Bank’s
business and (iii) has not entered into any currently effective agreement with any
person under which the Bank may be obligated to comply with Disposition In-
structions originated by a person other than the Debtor or the Secured Party. The
Bank will not enter into any agreement with any person under which the Bank
may be obligated to comply with Disposition Instructions originated by a person
other than the Debtor or the Secured Party.
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8. Deposit Account Information. If the Secured Party so requests, to the extent
that the Bank has the operational ability to do so, the Bank will provide to the
Secured Party, whether by Internet access or otherwise, a copy of each periodic
account statement relating to the Deposit Account ordinarily furnished by the
Bank to the Debtor. The Bank’s liability for failing to provide the account statement
will not exceed the Bank’s cost of providing the statement. The Debtor authorizes
the Bank to provide to the Secured Party, whether by Internet access or otherwise,
any other information concerning the Deposit Account that the Bank may agree
to provide to the Secured Party at the Secured Party’s request.

9. Termination; Closure of the Deposit Account

(a) Neither the Debtor nor the Bank will close the Deposit Account prior to
termination of this Agreement. This Agreement may not be terminated by the
Debtor except by a notice to the Bank given jointly by the other parties. This
Agreement may be terminated (i) by the Secured Party at any time by notice to
the other parties and (ii) by the Bank (A) immediately upon notice to the other
parties if the Bank becomes obligated to terminate this Agreement or to close the
Deposit Account under any statute, rule or regulation, or any Order or Process,
binding upon the Bank, (B) upon five Business Days’ notice to the other parties
if any other party is in material breach of any of the Deposit-related Agreements
or this Agreement, and (C) otherwise upon 30 days’ notice to the other parties.

(b) If the Bank terminates this Agreement pursuant to clause (A) of Section
9(a)(ii), the Bank will remit any funds in the Deposit Account on the date of
termination (i) at the direction of the Secured Party if the direction is received by
the Bank prior to the date of termination of this Agreement or (ii) if no such
direction is received by the Bank prior to such date, by check mailed to the address
of the Secured Party for receiving communications under this Agreement. If the
Bank terminates this Agreement pursuant to clause (B) or (C) of Section 9(a)(ii),
the Bank will remit any funds in the Deposit Account on the date of termination
at the direction of the Secured Party only if the direction is received by the Bank
prior to the date of termination of this Agreement. Any obligation of the Bank to
remit any funds to or at the direction of the Secured Party under this subsection
is subject to clauses (B) through (F) of Section 4(a)(ii).

(¢) Except as provided in Section 9(b) and in any event if the Secured Party
has communicated to the Bank that the Secured Party does not wish to receive
or direct the disposition of the funds, the Secured Party will not receive from the
Bank any remittance of funds from the Deposit Account upon termination of this
Agreement by the Bank.

(d) The termination of this Agreement will not affect any rights created or
obligations incurred under this Agreement before the termination. Sections 4 and
6 will survive the termination of this Agreement for actions taken or omitted
before the termination. Sections 9(b) and (¢) will survive the termination of this
Agreement, and Section 5 will survive the termination of this Agreement solely
for any funds to be remitted to or at the direction of the Secured Party pursuant
to Section 9(b).
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10. Communications

(a) All communications under this Agreement must be in writing and must be
delivered by hand or overnight courier service, mailed by certified or registered
mail, or sent by facsimile to the party addressee. If the Specific Terms permit a
writing to include an electronic record, a communication, other than the Initial
Instruction, may be sent by email.

(b) For a communication under this Agreement to be effective, it must be
received (i) for the Initial Instruction, at the Bank’s address specified on the Ex-
hibit and (ii) in all other cases, at the party’s address indicated below the party’s
signature to this Agreement, in each case subject to any change in address pro-
vided in Section 10(c). Receipt of the Initial Instruction does not occur until it is
received by the person or persons or department specified on the “attention” line
on the Exhibit. If more than one person is specified, receipt occurs when the
Initial Instruction is received by one of the persons.

(¢) The Bank may communicate to the Secured Party changes in the address
for the Initial Instruction, and any party may communicate to the other parties
changes in its address for communications under this Agreement.

11. Successors and Transferees

(a) This Agreement will inure to the benefit of, and be binding upon, the parties
and their respective successors and other transferees permitted under this Section.
Except as provided in this Section, a voluntary transfer of a party’s rights or duties
under this Agreement without the written consent of the other parties will be
void.

(b) The Bank may transfer its rights and duties under this Agreement to a
transferee to which, by contract or operation of law, the Bank transfers substan-
tially all of its rights and duties under the Deposit-related Agreements.

(¢) The Secured Party may transfer its rights and duties under this Agreement
to (1) a transferee to which, by contract or operation of law, the Secured Party
transfers substantially all of its rights and duties under the financing or other
arrangements between the Secured Party and the Debtor for which the Deposit
Account acts as collateral security or (ii) if the Secured Party is acting as a trustee,
indenture trustee, agent, collateral agent, or other representative in whose favor
a security interest is created or provided for, a transferee that is a successor trustee,
indenture trustee, agent, collateral agent, or other representative.

(d) No transfer under this Section will be binding upon a non-transferring party
until the transferring party or the transferee notifies the non-transferring parties
of the transfer in a writing signed by the transferee that identifies the transferee,
gives the transferee’s address for communications under this Agreement, and
states that the transferee is a successor of the transferor or other transferee per-
mitted under this Section and is entitled to the benefit of the transferring party’s
rights and has assumed all of the transferring party’s duties under this Agreement.

(e) A non-transferring party need not request proof of any transfer or that the
transferee is a successor of the transferor or other transferee permitted by this
Section. If requested by a non-transferring party, however, the transferring party
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or the transferee will provide reasonable proof thereof. If the Bank or the Secured
Party, as a non-transferring party, requests such proof, then the effectiveness of
the notification of transfer as to the non-transferring party will be suspended until
the proof is provided.

(f) When a transfer becomes binding on the non-transferring parties, the trans-
ferring party will not be entitled to exercise any rights, and will be relieved of its
obligations, accruing under this Agreement from and after that time. Those rights
may be exercised and those obligations will be incurred by the transferee.

(g) The provisions of subsections (d) and (e) requiring notification for a transfer
to be binding on the non-transferring parties and suspending the effectiveness of
the notification of transfer until reasonable proof of the transfer has been provided
do not apply to the Bank as the transferring party if the transfer is by operation
of law and by operation of the law (i) the transferee succeeds to all or substantially
all of the rights and becomes generally bound by all of the duties of the Bank,
including the Bank’s duties under this Agreement, and (ii) the Bank ceases to
exist.

12. Entire Agreement; Relation to Other Agreements

(a) This Agreement constitutes the entire agreement of the parties, and super-
sedes all previous and contemporaneous negotiations, understandings and agree-
ments, with respect to its subject matter, all of which have become merged and
finally integrated into this Agreement.

(b) If a term in the Specific Terms conflicts with a term of this Agreement not
in the Specific Terms, the term in the Specific Terms controls.

(¢) If this Agreement conflicts with any of the Deposit-related Agreements, this
Agreement will control. However, this Agreement will not (i) derogate from any
Claim or defense that the Bank may have against the Debtor under any of the
Deposit-related Agreements or (ii) create any third party beneficiary rights under
any of the Deposit-related Agreements in favor of the Secured Party.

(d) This Agreement does not amend or otherwise modify any of the agreements
between the Debtor and the Secured Party or provide any rights for the Debtor
to originate a Disposition Instruction in contravention of any agreement between
the Debtor and the Secured Party.

13. Governing Law, Depositary Bank’s Jurisdiction and Waiver of Jury Trial

(a) Except as otherwise required by Article 9 of the UCC, this Agreement will
be governed by the law of that jurisdiction set forth in the Specific Terms without
giving effect to any choice of law rule that would require the application of the
law of another jurisdiction.

(b) 1f the Specific Terms are completed expressly to designate the Bank’s juris-
diction for purposes of part 3 of Article 9 of the UCC, then the Deposit-related
Agreements are amended to provide that for those purposes that jurisdiction is
the Bank’s jurisdiction so designated.

(¢) To the extent permitted by applicable law, each party waives all rights
to trial by jury in any action, claim or proceeding (including any counter-
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claim) of any type arising out of or directly or indirectly relating to this
Agreement.

14. Miscellaneous

(a) No amendment to this Agreement will be binding on any party unless it is
in writing and signed by all of the parties. Any provision of this Agreement ben-
efiting a party may be waived only by a writing signed by that party.

(b) If a provision of this Agreement is held invalid or unenforceable in any
respect, the validity or enforceability of the remaining provisions will not in any
way be affected, it being understood that the invalidity or unenforceability of an
affected provision in a particular jurisdiction will not in and of itself affect the
validity or enforceability of the provision in any other jurisdiction.
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GENERAL TERMS FOR THE DEPOSIT
ACCOUNT CONTROL AGREEMENT

1. Definitions and Rules of Interpretation.
In this Agreement (a) terms defined in the UCC
and not otherwise defined in this Agreement
have the same meanings in this Agreement as in
the UCC, (b) the rules of interpretation in Article
1 of the UCC apply to the interpretation of this
Agreement and (c) the term “or” is not exclusive.
Unless otherwise stated, section references are to
sections of these General Terms. In addition, the
following terms in this Agreement have the
following meanings or interpretations:

This “Agreement” means the Deposit Account
Control Agreement dated the Agreement Date
among the Secured Party, the Debtor and the
Bank. The Deposit Account Control Agreement
includes these General Terms (incorporated by
reference), the Specific Terms and the Exhibit
read and construed together as a single
agreement.

“Agreement Date” means the date set forth at the
beginning of this Agreement as the date as of
which this Agreement was executed and
delivered by the parties.

An “address” includes the person or persons or
department of the Bank on an “attention” line.

“Bank” means the organization signing this
Agreement as the Bank.

“Business Day" means:

(i) for communications to the Bank, a day
other than a day (A) that is not a “business day”
as defined in Federal Reserve Board Regulation
CC, 12 CFR Part 229, (B) on which the office,
branch or department of the Bank specified as the
Bank’s address in the Exhibit is closed, or (C) on
which commercial banks are closed in the city or
cities set forth in the Specific Terms; and

(ii) for communications to any other
party, a day, other than a Saturday or Sunday, on
which the other party is open for business at the
location to which the communication is sent.

“Claim” means a claim, loss, cost or expense, and
includes out-of-pocket or allocable internal legal

fees and expenses incurred in bringing or
defending a claim.

A “communication” includes the Initial Instruction,
a Disposition Instruction or a notice.

“Debtor” means the
Agreement as the Debtor.

person signing this
“Deposit Account” has the meaning set forth in the
“Background” of this Agreement. The Deposit
Account is identified in Section 1 of the Specific
Terms.

“Deposit-related Agreements” means, collectively,
the deposit account agreement and any other
agreements between the Bank and the Debtor
governing the Deposit Account and any cash
management or similar services provided by the
Bank to the Debtor in connection with the Deposit
Account.

“Disposition Instruction” means an instruction to
the Bank directing the disposition of the funds in
the Deposit Account.

“Exhibit” means the Exhibit referred to in Part C
of and attached to this Agreement as the form to
be used as the Initial Instruction.

“Initial Instruction” means the first instruction to
the Bank originated by the Secured Party
directing that the Bank no longer comply with the
Debtor’s Disposition Instructions. The Initial
Instruction may also contain a Disposition
Instruction originated by the Secured Party.

“Order or Process” means an order, judgment,
decree or injunction, or a garnishment, restraining
notice or other legal process, directing, or
prohibiting or otherwise restricting, the
disposition of the funds in the Deposit Account.

"Outside Time" means, unless an earlier Outside
Time is stated in the Specific Terms, the opening
of business on the second Business Day after the
Business Day on which the Initial Instruction in
substantially the form of the Exhibit is actually
received at the address for the Bank specified in
the Exhibit. If the Initial Instruction is actually
received at that address after 12:00 noon, local
time, at that address, then in determining the
Outside Time, the Initial Instruction will be
considered to have been actually received on the
following Business Day.
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“Secured Party” means the person signing this
Agreement as the Secured Party, whether the
person is acting in a representative capacity or
otherwise.

“Specific Terms” means the terms contained in
Part B of this Agreement.

“UCC” means the Uniform Commercial Code of
the jurisdiction whose law governs this
Agreement or, if relevant to any matter other than
the meaning of a defined term, the Uniform
Commercial Code of the jurisdiction whose law
applies to the matter under the choice of law rules
of the jurisdiction whose law governs this
Agreement.

A “writing” means a tangible writing, including a
facsimile and, if the Specific Terms permit, an

electronic record; “written” refers to a
communication in the form of a writing.

2. The Debtor’s Dealings with the Deposit
Account.

(a) Except as provided in Section 2(b), the
Bank may comply with the Debtor’s Disposition
Instructions in accordance with the Deposit-
related Agreements.

(b) The Bank will not comply with the
Debtor’'s Disposition Instructions after the
Outside Time. In its discretion the Bank may
cease complying with the Debtor’s Disposition
Instructions at an earlier time as permitted by
Section 4(a)(iv).

3. The Secured Party’s Right to Give
Instructions as to the Deposit Account. The
Bank will comply with the Initial Instruction, and
with any Disposition Instructions originated by
the Secured Party, in each case (i) without the
Debtor’s further consent, and (ii) even if
following the instruction results in the
dishonoring by the Bank of items presented for
payment from the Deposit Account or the Bank
otherwise not complying with the Debtor’s
Disposition Instructions. The Initial Instruction
may not be rescinded or otherwise modified
without the Bank’s consent.

4. Exculpation of the Bank.

(a) Notwithstanding the Bank’s agreements
in Sections 2 and 3, the Bank will not be liable to
any other party for:

(1) either failing to follow an Initial
Instruction that (A) is not in the form of the
Exhibit, (B) does not specify the address to which
the Initial Instruction was to have been sent, (C) is
not otherwise completed, or (D) does not have
attached to it a copy of this Agreement as fully
executed or, as a result of any such defect in the
Initial Instruction, continuing to comply with the
Debtor’s Disposition Instructions;

(ii) failing to follow a Disposition
Instruction originated by the Secured Party (A)
before the Outside Time, (B) that requires the
disposition of the funds in the Deposit Account
by a method not available to the Debtor under the
Deposit-related Agreements, (C) that the Bank
determines would result in the Bank’s failing to
comply with a statute, rule or regulation, or an
Order or Process, binding upon the Bank, (D) that
requires the disposition of funds that are not
immediately available in the Deposit Account, (E)
that, unless otherwise set forth in the Specific
Terms, directs the disposition of less than all the
funds in the Deposit Account or directs that the
funds be sent to more than one recipient, or (F)
for which the Bank has not received evidence
reasonably required by the Bank as to the
authority of the person giving the Disposition
Instruction to act for the Secured Party;

(iii) complying with the Debtor’s
Disposition Instructions, or otherwise completing
a transaction involving the Deposit Account, that
the Bank or an affiliate had started to process
before the Outside Time; or

(iv) after the Bank becomes aware
that the Secured Party has sent the Initial
Instruction, but before the Outside Time,
complying with the Initial Instruction or a
Disposition Instruction originated by the Secured
Party, notwithstanding any fact or circumstance
and even if the Initial Instruction (A) has not been
actually received at the address specified in the
Exhibit, (B) fails to have attached to it a copy of
this Agreement as fully executed, or (C) is not
completed or otherwise fails to be in the form of
Initial Instruction set forth on the Exhibit.

(b) The Bank will not be liable to any other
party for:
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(1) wrongful dishonor of any item as
a result of the Bank following the Initial
Instruction or any Disposition Instruction
originated by the Secured Party,

(ii) failing to comply or delaying in
complying with the Initial Instruction, any
Disposition Instruction or any provision of this
Agreement due to a computer malfunction,
interruption of communication facilities, labor
difficulties, act of God, war, terrorist attack, or
other cause, in each case beyond the Bank’s
reasonable control,

(iii) any other Claim, except to the
extent directly caused by the Bank’s gross
negligence or willful misconduct, or

(iv) any indirect, special,
consequential or punitive damages.
(c) The Bank will have no fiduciary duties

under this Agreement to any other party, whether
as trustee, agent, bailee or otherwise. The Bank
will have no duties to the Secured Party except as
expressly set forth in this Agreement. The Bank
will have no duty to inquire into or determine the
existence or enforceability of the Debtor’s
obligations to the Secured Party or whether,
under any separate agreement between the
Debtor and the Secured Party, the Debtor’s
obligations to the Secured Party are in default, the
Debtor may originate a Disposition Instruction or
the Secured Party may originate the Initial
Instruction or any Disposition Instruction.

5. The Bank’s Recourse to the Deposit
Account.
(a) Except for amounts referred to in Section

5(b), the Bank (i) subordinates any security
interest, lien or other encumbrance against the
Deposit Account to the Secured Party's security
interest and (ii) will not exercise any right of
recoupment, setoff or debit against the Deposit
Account. This subordination will not apply to any
security interest that the Bank has in an item
under UCC Article 4 as a collecting bank.

(b) Notwithstanding Section 5(a), and
regardless of any agreement of the Debtor to
compensate the Bank by means of balances in the
Deposit Account, the Bank may charge the
Deposit Account, to the extent permitted by any

of the Deposit-related Agreements or applicable
law, for:

(i) the face amount of a check, draft,
money order, instrument, wire transfer of funds,
automated clearing house entry, credit from a
merchant card transaction, other -electronic
transfer of funds or other item (A) deposited in or
credited to the Deposit Account, whether before
or after the Agreement Date, and returned unpaid
or otherwise uncollected or subject to an
adjustment entry, whether for insufficient funds
or for any other reason and without regard to the
timeliness of the return or adjustment or the
occurrence or timeliness of any other person’s
notice of nonpayment or adjustment, (B) subject
to a claim against the Bank for breach of transfer,
presentment, encoding, retention or other
warranty under Federal Reserve Regulations or
Operating Circulars, clearing house rules, the
UCC or other applicable law, or (C) for a
merchant card transaction, against which a
contractual demand for chargeback has been
made;

(ii) normal service charges or fees payable
to the Bank in connection with the Deposit
Account or any related services;

(iii) any adjustments or corrections of any
posting or encoding errors; and

(iv) reimbursements for out-of-pocket or
allocable internal legal fees and expenses in
connection with the negotiation, administration
or enforcement of this Agreement by the Bank.

6. Indemnification and Reimbursement.

(a) The Debtor indemnifies the Bank against
all Claims incurred, sustained or payable by the
Bank arising out of this Agreement except to the
extent directly caused by the Bank’s gross
negligence or willful misconduct.

(b) The Secured Party agrees to reimburse
the Bank for any charge against the Deposit
Account under Section 5(b) for which there were
insufficient funds in the Deposit Account to
satisfy the charge. Such reimbursement will be
limited to the aggregate amount transferred from
the Deposit Account as a result of the Bank’s
acting upon Disposition Instructions originated
by the Secured Party or pursuant to Section 9(b).
Any demand by the Bank for reimbursement



GENERAL TERMS FOR THE DEPOSIT ACCOUNT CONTROL AGREEMENT 4

must be made within the number of days after the
termination of this Agreement set forth in the
Specific Terms. The Bank may not make a Claim
for reimbursement under this subsection unless
(i) the Debtor fails to satisfy the Claim within 15
days after the Bank makes a demand on the
Debtor under Section 6(a) or (ii) the Bank is
enjoined, stayed or prohibited by operation of law
from making the demand on the Debtor.

(c) The Secured Party’s reimbursement
obligations under Section 6(b) will not apply to (i)
a charge for reimbursement of or indemnification
for any out-of-pocket or allocable internal legal
fees and expenses incurred by the Bank in
connection with any claim or defense by the Bank
against the Secured Party relating to this
Agreement or (ii) the amount of any loss incurred
by the Bank to the extent directly caused by the
Bank’s gross negligence or willful misconduct. If
the Bank satisfies any Claim against the Debtor
referred to in the foregoing clause (i) by charging
the Deposit Account, the amount of the Secured
Party’s maximum liability for reimbursement
obligations under Section 6(b) will be reduced by
the amount of the Claim so satisfied.

(d) If the Secured Party fails to reimburse the
Bank for any amount under Section 6(b), the
Secured Party will pay the Bank’s out-of-pocket
or allocable internal legal fees and expenses in
collecting from the Secured Party the amount
payable.

(e) The Secured Party indemnifies the Bank
against all other Claims incurred, sustained or
payable by the Bank arising from the Bank
following an Initial Instruction or a Disposition
Instruction originated by the Secured Party, or
from the Bank’s remittance of funds pursuant to
Section 9(b), except to the extent directly caused
by the Bank’s gross negligence or willful
misconduct.

7. Representations and Warranties;
Agreements with Other Persons. The Bank
represents and warrants to the Secured Party that
the Bank (i) is an organization engaged in the
business of banking, (ii) maintains the Deposit
Account as a demand deposit account or accounts
in the ordinary course of the Bank’s business and
(iii) has not entered into any currently effective
agreement with any person under which the Bank

may be obligated to comply with Disposition
Instructions originated by a person other than the
Debtor or the Secured Party. The Bank will not
enter into any agreement with any person under
which the Bank may be obligated to comply with
Disposition Instructions originated by a person
other than the Debtor or the Secured Party.

8. Deposit Account Information. If the
Secured Party so requests, to the extent that the
Bank has the operational ability to do so, the Bank
will provide to the Secured Party, whether by
Internet access or otherwise, a copy of each
periodic account statement relating to the Deposit
Account ordinarily furnished by the Bank to the
Debtor. The Bank’s liability for failing to provide
the account statement will not exceed the Bank’s
cost of providing the statement. The Debtor
authorizes the Bank to provide to the Secured
Party, whether by Internet access or otherwise,
any other information concerning the Deposit
Account that the Bank may agree to provide to
the Secured Party at the Secured Party’s request.

9. Termination; Closure of the Deposit
Account.

(a) Neither the Debtor nor the Bank will
close the Deposit Account prior to termination of
this Agreement. This Agreement may not be
terminated by the Debtor except by a notice to the
Bank given jointly by the other parties. This
Agreement may be terminated (i) by the Secured
Party at any time by notice to the other parties
and (ii) by the Bank (A) immediately upon notice
to the other parties if the Bank becomes obligated
to terminate this Agreement or to close the
Deposit Account under any statute, rule or
regulation, or any Order or Process, binding upon
the Bank, (B) upon five Business Days’ notice to
the other parties if any other party is in material
breach of any of the Deposit-related Agreements
or this Agreement, and (C) otherwise upon 30
days’ notice to the other parties.

(b) If the Bank terminates this Agreement
pursuant to clause (A) of Section 9(a)(ii), the Bank
will remit any funds in the Deposit Account on
the date of termination (i) at the direction of the
Secured Party if the direction is received by the
Bank prior to the date of termination of this
Agreement or (ii) if no such direction is received
by the Bank prior to such date, by check mailed to
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the address of the Secured Party for receiving
communications under this Agreement. If the
Bank terminates this Agreement pursuant to
clause (B) or (C) of Section 9(a)(ii), the Bank will
remit any funds in the Deposit Account on the
date of termination at the direction of the Secured
Party only if the direction is received by the Bank
prior to the date of termination of this Agreement.
Any obligation of the Bank to remit any funds to
or at the direction of the Secured Party under this
subsection is subject to clauses (B) through (F) of
Section 4(a)(ii).

(c) Except as provided in Section 9(b) and in
any event if the Secured Party has communicated
to the Bank that the Secured Party does not wish
to receive or direct the disposition of the funds,
the Secured Party will not receive from the Bank
any remittance of funds from the Deposit
Account upon termination of this Agreement by
the Bank.

(d) The termination of this Agreement will
not affect any rights created or obligations
incurred under this Agreement before the
termination. Sections 4 and 6 will survive the
termination of this Agreement for actions taken or
omitted before the termination. Sections 9(b) and
(c) will survive the termination of this Agreement,
and Section 5 will survive the termination of this
Agreement solely for any funds to be remitted to
or at the direction of the Secured Party pursuant
to Section 9(b).

10. Communications.

(a) All communications under this
Agreement must be in writing and must be
delivered by hand or overnight courier service,
mailed by certified or registered mail, or sent by
facsimile to the party addressee. If the Specific
Terms permit a writing to include an electronic
record, a communication, other than the Initial
Instruction, may be sent by email.

(b) For a communication under this
Agreement to be effective, it must be received (i)
for the Initial Instruction, at the Bank’s address
specified on the Exhibit and (ii) in all other cases,
at the party’s address indicated below the party’s
signature to this Agreement, in each case subject
to any change in address provided in Section
10(c). Receipt of the Initial Instruction does not

occur until it is received by the person or persons
or department specified on the “attention” line on
the Exhibit. If more than one person is specified,
receipt occurs when the Initial Instruction is
received by one of the persons.

(c) The Bank may communicate to the
Secured Party changes in the address for the
Initial Instruction, and any party may
communicate to the other parties changes in its

address for communications under this
Agreement.

11. Successors and Transferees.

(a) This Agreement will inure to the benefit

of, and be binding upon, the parties and their
respective successors and other transferees
permitted under this Section. Except as provided
in this Section, a voluntary transfer of a party’s
rights or duties under this Agreement without the
written consent of the other parties will be void.

(b) The Bank may transfer its rights and
duties under this Agreement to a transferee to
which, by contract or operation of law, the Bank
transfers substantially all of its rights and duties
under the Deposit-related Agreements.

() The Secured Party may transfer its rights
and duties under this Agreement to (i) a
transferee to which, by contract or operation of
law, the Secured Party transfers substantially all
of its rights and duties under the financing or
other arrangements between the Secured Party
and the Debtor for which the Deposit Account
acts as collateral security or (ii) if the Secured
Party is acting as a trustee, indenture trustee,
agent, collateral agent, or other representative in
whose favor a security interest is created or
provided for, a transferee that is a successor
trustee, indenture trustee, agent, collateral agent,
or other representative.

(d) No transfer under this Section will be
binding upon a non-transferring party until the
transferring party or the transferee notifies the
non-transferring parties of the transfer in a
writing signed by the transferee that identifies the
transferee, gives the transferee’s address for
communications under this Agreement, and
states that the transferee is a successor of the
transferor or other transferee permitted under
this Section and is entitled to the benefit of the
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transferring party’s rights and has assumed all of
the transferring party’s duties under this
Agreement.

(e) A non-transferring party need not request
proof of any transfer or that the transferee is a
successor of the transferor or other transferee
permitted by this Section. If requested by a non-
transferring party, however, the transferring
party or the transferee will provide reasonable
proof thereof. If the Bank or the Secured Party, as
a non-transferring party, requests such proof,
then the effectiveness of the notification of
transfer as to the non-transferring party will be
suspended until the proof is provided.

() When a transfer becomes binding on the
non-transferring parties, the transferring party
will not be entitled to exercise any rights, and will
be relieved of its obligations, accruing under this
Agreement from and after that time. Those rights
may be exercised and those obligations will be
incurred by the transferee.

(g) The provisions of subsections (d) and (e)
requiring notification for a transfer to be binding
on the non-transferring parties and suspending
the effectiveness of the notification of transfer
until reasonable proof of the transfer has been
provided do not apply to the Bank as the
transferring party if the transfer is by operation of
law and by operation of the law (i) the transferee
succeeds to all or substantially all of the rights
and becomes generally bound by all of the duties
of the Bank, including the Bank’s duties under
this Agreement, and (ii) the Bank ceases to exist.

12. Entire Agreement; Relation to Other
Agreements.
(a) This Agreement constitutes the entire

agreement of the parties, and supersedes all
previous and contemporaneous negotiations,
understandings and agreements, with respect to
its subject matter, all of which have become
merged and finally integrated into this
Agreement.

(b) If a term in the Specific Terms conflicts
with a term of this Agreement not in the Specific
Terms, the term in the Specific Terms controls.

(c) If this Agreement conflicts with any of
the Deposit-related Agreements, this Agreement
will control. However, this Agreement will not (i)

derogate from any Claim or defense that the Bank
may have against the Debtor under any of the
Deposit-related Agreements or (ii) create any
third party beneficiary rights under any of the
Deposit-related Agreements in favor of the
Secured Party.

(d) This Agreement does not amend or
otherwise modify any of the agreements between
the Debtor and the Secured Party or provide any
rights for the Debtor to originate a Disposition
Instruction in contravention of any agreement
between the Debtor and the Secured Party.

13. Governing Law, Depositary Bank’s
Jurisdiction and Waiver of Jury Trial.

(a) Except as otherwise required by Article 9
of the UCC, this Agreement will be governed by
the law of that jurisdiction set forth in the Specific
Terms without giving effect to any choice of law
rule that would require the application of the law
of another jurisdiction.

(b) If the Specific Terms are completed
expressly to designate the Bank’s jurisdiction for
purposes of part 3 of Article 9 of the UCC, then
the Deposit-related Agreements are amended to
provide that for those purposes that jurisdiction is
the Bank’s jurisdiction so designated.

(c) To the extent permitted by applicable
law, each party waives all rights to trial by jury
in any action, claim or proceeding (including
any counterclaim) of any type arising out of or
directly or indirectly relating to this Agreement.

14. Miscellaneous.

(a) No amendment to this Agreement will be
binding on any party unless it is in writing and
signed by all of the parties. Any provision of this
Agreement benefiting a party may be waived
only by a writing signed by that party.

(b) If a provision of this Agreement is held
invalid or unenforceable in any respect, the
validity or enforceability of the remaining
provisions will not in any way be affected, it
being understood that the invalidity or
unenforceability of an affected provision in a
particular jurisdiction will not in and of itself
affect the wvalidity or enforceability of the
provision in any other jurisdiction.



DEPOSIT ACCOUNT CONTROL AGREEMENT

version 1 dated February 13, 2006

available from the American Bar Association’s Business LLaw Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060?

Executed and Delivered as of _,20

PARTIES

This Agreement is among the persons signing this Agreement as the “Secured
Party”, the “Debtor” and the “Bank”.

BACKGROUND

The Debtor is the Bank’s customer with respect to one or more demand
deposit accounts identified by the account numbers specified below (individually
and collectively, as re-numbered and including any funds in the account or
accounts, the "Deposit Account"). The Debtor has granted the Secured Party a
security interest in the Deposit Account. The Debtor is requesting that the Bank
enter into this Agreement. The Bank is willing to do so upon the terms contained in
this Agreement.

This Agreement includes the General Terms, the Specific Terms and the
Exhibit, each as defined or referred to below.

AGREEMENTS

A. GENERAL TERMS. This Agreement is subject to the General Terms for
Deposit Account Control Agreement version 1 dated February 13, 2006, developed
by a special task force of the American Bar Association’s Business Law Section and
available from the Business Law Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060 (the “General Terms”).
The General Terms are incorporated in this Agreement by reference and without
modification except as may be provided in Section 10 of the Specific Terms.

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.
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B. SPECIFIC TERMS. The following terms (the “Specific Terms”) complete,
supplement or modify the General Terms:

1. Deposit Account (see “Background” above). The following account or
accounts comprise the Deposit Account [list by account numberl:

2. Business Day (see definition of “Business Day” in Section 1 of the
General Terms):

A day will not be considered as a “Business Day” if commercial banks in the
following city or cities are closed on that day:
. If the preceding sentence is
not completed, no additional days are excluded from the definition of “Business
Day”.

3. Outside Time (see definition of “Outside Time” in Section 1 of the
General Terms):

If the Outside Time is to be based on a period of less than two Business Days,
the following is the earlier period: . If an earlier
period is not inserted in the preceding sentence, then the Outside Time will be
based on two Business Days.

4. Disposition of less than all or multi-disposition of funds (see Section
4(2)(ii)(E) of the General Terms):

The following is any computation or formula by which a Disposition
Instruction originated by the Secured Party may provide for a disposition of less
than all of the funds in the Deposit Account and whether there may be multiple
recipients of the funds:

If the preceding paragraph is not completed to permit a disposition of less
than all of the funds in the Deposit Account, then a Disposition Instruction
originated by the Secured Party must be for a disposition of all of the funds. If the
preceding paragraph is not completed to permit a disposition of the funds in the
Deposit Account to multiple recipients, then a Disposition Instruction originated by
the Secured Party must require that the funds be sent to a single recipient.

5. Reimbursement Claim Period (see Section 6(b) of the General Terms):
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The number of days following the termination of the Agreement in which a
reimbursement claim must be made against the Secured Party under Section 6(b) of
the General Terms is . If a number is not inserted in the preceding
sentence, the number 1s 90.

6. Electronic Records (see definition of “writing” in Section 1 of the
General Terms):

Checking this line _ means that the parties permit a writing to include an
electronic record and permit communications by email. Otherwise, the parties do
not permit a writing to include an electronic record and do not permit
communications by email.

7. Governing Law (see Section 13(a) of the General Terms):

The  jurisdiction whose law governs this Agreement is
. If a jurisdiction is not inserted in the preceding
sentence, the jurisdiction will be determined by applicable law.

8. Bank’s Jurisdiction for UCC Purposes (see Section 13(b) of the General
Terms):

The Bank’s jurisdiction for purposes of part 3 of UCC Article 9 is
If the Bank’s jurisdiction for such purposes is
not inserted in the preceding sentence, the Bank’s jurisdiction for such purposes
will be determined by applicable law.

9. Delivery of Executed Copy (see Part D):

Checking this line _ means that the delivery of an executed copy of this
Agreement may be made by electronic transmission in addition to a transmission by
facsimile. Otherwise, delivery of an executed copy of this Agreement may not be
made by a form of electronic transmission other than facsimile.

10.  Additional Provisions (see Section 12(b) of the General Terms):

The following provisions modify or supplement the General Terms:
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If no provisions are inserted above in this Section 10, then there are no
modifications to or supplements of the General Terms.

C. EXHIBIT. The parties have completed and attach hereto the Exhibit to
be used as the form of the Initial Instruction. [Note to person completing this
Agreement: the Exhibit requires the designation of the person or persons or

department at the Bank to receive the Initial Instruction. See Note 1 to the
Exhibit.]

D. SINGLE AGREEMENT; COUNTERPARTS. The General Terms, the Specific
Terms and the Exhibit shall be read and construed together with the other
provisions of this Agreement as a single agreement. Delivery of executed copies of
this Agreement may be made by facsimile or, if so permitted in Section 9 of Part B,
by another form of electronic transmission. This Agreement may be executed in
counterparts, each of which shall constitute an original and all of which collectively
shall constitute a single agreement.

[remainder of page intentionally left blank]
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SIGNATURES
Debtor:

By:
Name:
Title:
Address:

Attention:

Telephone Number (for information only):

Facsimile Number:

Electronic mail address (if Section 6 of Part B permits):

Secured Party:

By:
Name:
Title:
Address:

Attention:

Telephone Number (for information only):

Facsimile Number:

Electronic mail address (if Section 6 of Part B permits):
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Bank:

By:
Name:
Title:
Address:

Attention:

Telephone Number (for information only):

Facsimile Number:

Electronic mail address (Gf Section 6 of Part B permits):
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Exhibit
[LETTERHEAD OF THE SECURED PARTY]

DEPOSIT ACCOUNT CONTROL AGREEMENT

INITTAL INSTRUCTION

[Date]

[Name of Bank]

[Address of Bank]

Attention:
[Person or Persons or Department] [See Note 1 below]

Ladies and Gentlemen:

This is the Initial Instruction as defined in the Deposit Account Control
Agreement dated _, 20__, among you, us and [Debtor] (the “Debtor”) (as
currently in effect , the “Control Agreement”). A copy of the Control Agreement as
fully executed is attached. Capitalized terms used in this Initial Instruction have
the meanings given them in the Control Agreement

This Initial Instruction directs the Bank no longer to comply with the
Debtor’s Disposition Instructions.

[As an included Disposition Instruction, we direct you to send the funds in
the Deposit Account to us by the method and at the address indicated below. We
recognize that, as a condition to your complying with this Disposition Instruction
and to the extent that we have not already done so, we must provide to you evidence
reasonably required by you as to the authority of the person giving this Disposition
Instruction to act for us. We also recognize that your obligation to comply with this
Disposition Instruction is subject to the other provisions of Section 4(a)(ii) of the
General Terms. [See Note 2 below]

Funds transfer instructions:

BUSDOCS/1535848.1 7



Receiving bank:

ABA routing number for domestic wire:

ABA routing number for ACH transaction:

International: Swift Code No.

Reference details: J

Very truly yours,

[SECURED PARTY]

By:

Title:

Notes to the person completing this form of Initial Instruction:

1. The “attention” line should be completed with particular care. Until the
Initial Instruction is actually received by the person or persons or department at
the Bank designated in the “attention” line, the time period by which the Bank
must comply with the Initial Instruction will not commence. Accordingly, it is
advisable to provide in the “attention” line a specific department or specific officer
or officers at the Bank by title rather than by name. If an individual at the Bank is
to be designated by title or even by name, it is advisable that one or more additional
individuals at the Bank be designated as alternatives to receive the Initial
Instruction if the first individual is not available.

2. The bracketed language relating to a Disposition Instruction (including funds

transfer instructions) is optional. Not including this language does not preclude the
Secured Party from subsequently giving a Disposition Instruction.
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STANDING DISPOSITION INSTRUCTION INSERT

(funds transfer by simple cash sweep from the Agreement Date)

(for optional use to be inserted in Section 10 of Part B of the Deposit Account
Control Agreement)

version 1 dated September 18, 2006

available from the American Bar Association’s Business L.aw Section at
http://www.abanet.org/dch/committee.cfm?com=CL7100601

10.[ ]2 Standing Disposition Instruction.

(a)  On each Business Day [next following the end of each ___ period3], and
without further consent of the Debtor, the Bank will initiate a funds transfer in
accordance with the following instructions or in accordance with such other
instructions as the Secured Party may from time to time communicate to the Bank:

[Bank Name:
Bank Address:

Bank ABA Routing #:

Account Number:
Account Name:

Reference Data:

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.

2 Insert number to distinguish this insert from other inserts and then remove brackets.

3 If a transfer is to be made less frequently than on each Business Day, () insert the agreed weekly,
bi-weekly or other period at the end of which the transfer is to be made and (ii) remove the brackets.

4 “Punds transfer” is defined in UCC § 4A-104(a). The term includes not only a wire transfer but

also, if the originator’s bank and the beneficiary’s bank are the same, a book transfer. See Official
Comment 1, Case #1, to UCC § 4A-104.
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() This subsection constitutes a Disposition Instruction originated by the
Secured Party.6 The Bank will not comply with the Debtor’s Disposition
Instructions. All references in the General Terms to the Outside Time shall instead
be to the Agreement Date. This Agreement is amended to delete the Exhibit and all
references to the Initial Instruction and the Exhibit.

2 The funds transfer instructions should comply with normal banking procedures for payment
orders. Typically, the instructions must include at a minimum the name of the beneficiary’s bank,
the ABA routing number, the account number at the beneficiary’s bank and the beneficiary’s account
name. Other identifying information, such as the beneficiary bank’s address and reference data,
must be included in the payment order if the information is included in paragraph (a) of this
subsection.

6 Like any Disposition Instruction, the Disposition Instruction in this subsection is subject to

§ 4(a)(ii) of the General Terms. The subsection assumes that any documentation to be provided to
the Bank as contemplated by § 4(a)(ii) has been provided on or before the Agreement Date.
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LOCK BOX INSERT

(for optional use to be inserted in Section 10 of Part B of the Deposit Account
Control Agreement)

version 1 dated January 25, 2007

available from the American Bar Association’s Business Law Section at
http://www.abanet.org/dch/committee.cfm?com=CL7100601

10.[ ]2 Lock Box Arrangements.

(a) In this subsection, the following terms have the following meanings:

“Lock Box” means the lock box arrangement associated with the
Deposit Account, or, if there is more than one lock box arrangement, the lock
box arrangements, individually and collectively, associated with the Deposit
Account and for which in each case the Bank or its agent has the rights of
access and direction, as identified below:

Bank’s Identifying Number3 Associated Deposit Account

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.

2 Insert number to distinguish this insert from other inserts and then remove brackets.
3 The Bank’s identifying number may be a postal box number or, especially in the case of a master
postal box to receive items and correspondence of more than one customer, an internal number used

by the Bank to identify the Debtor’s items and correspondence received by the Bank in the postal
box.
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“Lock Box Agreement’ means the agreement between the Bank and
the Debtor governing the Lock Box and the services to be provided by the
Bank to the Debtor in connection therewith.

In addition, all references in this subsection to checks and other items and
correspondence received by the Bank for the Lock Box refer to checks and other
items and correspondence received by the Bank for the Debtor’s account.4

(b) The Bank will pick up and thereafter process the checks and other
items and correspondence received by the Bank for the Lock Box, including
depositing only to the associated Deposit Account as specified above the checks and
other items of payment, all in accordance with the Lock Box Agreement.5

(0 The Bank will not comply with any instructions from the Debtor
regarding the checks or other items received by the Bank for the Lock Box.
However, the Bank may, if so provided under the Lock Box Agreement, comply with
the Debtor’s instructions as to dealing with routine check processing matters, such
as the handling of full payment checks, not sufficient funds checks and the like,
unless, for items and correspondence to be sent to the Debtor, the Outside Time has
occurred, the Secured Party has instructed the Bank to send the items and
correspondence to the Secured Party and the Bank has had a reasonable period of
time to act thereon.

(d  All references in this Agreement to the Deposit-related Agreements
include the Lock Box Agreement. A reference to the Deposit Account in the

4 This sentence is relevant if the Lock Box is a master postal box to receive items and
correspondence of more than one customer.

5 If the timeliness of pick up or processing of the items is an important factor in the Secured Party’s
credit decision, the Secured Party should review the Lock Box Agreement to verify that the
timeliness of pick up and processing is acceptable. If it is not, the Secured Party may require, as a
condition to the granting of financing accommodations, that the Lock Box Agreement be amended to
accelerate the timeliness of pickup or processing. The Bank may or may not be willing to agree to
such an amendment. In some cases, the Bank may be willing for the DACA itself to override the
timeliness of pick up or processing in the Lock Box Agreement. In that case a substitute paragraph
(b) may be considered as follows:

) The Bank will pick up [not less frequently than once each Business Dayl and
thereafter process [within one Business Dayl the checks and other items and correspondence
received by the Bank for the Lock Box, including depositing only to the associated Deposit
Account as specified above the checks and other items of payment, but otherwise in
accordance with the Lock Box Agreement.

If the Secured Party finds the timeliness of pick up or processing of items in the Lock Box Agreement
to be acceptable but is concerned about the Debtor later amending the Lock Box Agreement to
extend the time for the Bank’s pick up or processing, the Secured Party should consider prohibiting
such an amendment in its loan and security documentation with the Debtor.
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definition of “Order or Process’ and in Sections 4(a)(iii), 5(b)(ii), 8 and 9(a) of the
General Terms includes a reference to the Lock Box. [Sections 9(b) and (c) of the
General Terms apply to the checks and other items received by the Bank for the
Lock Box, and not at the time already deposited to the Deposit Account, as of the
date of any termination of this Agreement by the Bank pursuant to
Section 9(a)(ii)(C) of the General Terms as if the items were funds in the Deposit
Account.]8

[e) Upon the termination of this Agreement by the Bank, the Bank will
follow the procedures set forth in this paragraph (e) for a period of [30-60] days
following the termination of this Agreement or for such shorter period of time as the
Secured Party specifies in instructions to the Bank (the “Post-Termination Period’).
During the Post-Termination Period, the Bank will forward to the Secured Party all
checks and other items or correspondence received by the Bank for the Lock Box,
including checks and other items received by the Bank for the Lock Box as of the
termination of this Agreement by the Bank and not at the time already deposited to
the Deposit Account. The Secured Party will pay to the Bank any fees customarily
charged by the Bank, and will reimburse the Bank for any out of pocket costs or
expenses incurred by the Bank, in maintaining the Lock Box and forwarding the
checks and other items and correspondence during the Post-Termination Period.
The Bank reserves the right to condition its maintenance of the Lock Box and
forwarding of the checks and other items and correspondence on the Secured Party
making such payments and reimbursements to the Bank in advance.
Notwithstanding the termination of this Agreement, Section 4 of the General Terms
will apply with respect to the Bank’s acts and omissions under this paragraph (e).]Z

[(e)][(D]8 Any checks or other items or correspondence forwarded to the
Secured Party by the Bank pursuant to this Agreement will be forwarded in the
form received, without the Bank supplying any indorsements for the checks or other
items. [All correspondence forwarded to the Secured Party by the Bank pursuant to

6 A number of depositary banks are not willing to agree to the bracketed language or will do so only
for securitization transactions. Those that are willing to do so are so willing only if the Bank
terminates the Deposit Account Control Agreement on thirty days’ prior notice under Section
9(a)(i)(C) of the General Terms. However, the bracketed language may be deleted if the next
bracketed paragraph is included in the insert.

7 A number of lock box banks are not willing to agree to this provision as a general matter or will do
so only for securitization transactions. Depending upon the willingness of the lock box bank,
paragraph (e) may be included or not included in the insert. In the case of a securitization
transaction, the Post-Termination Period is often 60-90 days.

8 If paragraph (e) is included in the insert, this paragraph should be lettered paragraph (f). If
paragraph (e) is not included in the insert, this paragraph should be lettered paragraph (e).
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paragraph (e) will be forwarded unopened inclusive of any items contained in the
correspondence.]?

9 If paragraph (e) is not included in the insert, the bracketed language should be deleted.
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NON-DEMAND DEPOSIT ACCOUNT INSERT

(for optional use to be inserted in Section 10 of Part B of the Deposit Account
Control Agreement)

version 1 dated August 6, 2007

available from the American Bar Association’s Business Law Section at
http://www.abanet.org/dch/committee.cfm?com=CL7100601

10.[_]2 Non-Demand Deposit Account3

@ The words “demand deposit accounts” in the first sentence of the first
paragraph in the “Background” section of the Specific Terms are deleted and
replaced with “deposit accounts”.

(1)  Section 7(Gi) of the General Terms is deleted and replaced with the
following: “(i) maintains, in the ordinary course of the Bank’s business, the
Deposit Account as a time, savings, passbook, or similar account not payable
on demand, and”.

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.

2 Insert number to distinguish this insert from other inserts and then remove brackets.
3 This insert is for use for deposit accounts other than demand deposit accounts, including savings
accounts. If the non-demand deposit account is a time deposit or other deposit account with a

specific maturity date, such as a certificate of deposit that is not an instrument, the Time Deposit
Insert should be used instead.

262400.3



INITTIAL BLOCK WITHOUT A STANDING DISPOSITION INSTRUCTION
INSERT

(for optional use to be inserted in Section 10 of Part B of the Deposit Account
Control Agreement)

version 1 dated August 6, 2007

available from the American Bar Association’s Business LLaw Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060!

10.[ ]2 Initial Block3

The Bank will not comply with the Debtor’s Disposition Instructions. All
references in the General Terms to the Outside Time shall instead be to the
Agreement Date. This Agreement is amended to delete the Exhibit and all
references to the Initial Instruction and the Exhibit.4

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.

2 Insert number to distinguish this insert from other inserts and then remove brackets.

2 This insert will work with any deposit account in which the Secured Party desires to block the
Debtor’s access to the deposit account upon execution of the DACA, but in which there is to be no
sweep to another account. The Deposit Account may include savings accounts or deposit accounts
paying interest at money market rates. When dealing with deposit accounts with a specific maturity
date, however, including certificates of deposits that are not instruments, the Time Deposit Insert,
with its provisions specific to time deposits, should be used. Furthermore, if the Secured Party
desires to combine the blocking of the Deposit Account with a sweep to another account, the Secured
Party should use the Standing Disposition Instruction Insert instead. This insert is for use for all
deposit accounts, other than time deposits or deposit accounts where there is an associated sweep to
another account. In particular, accounts encompassed by this insert include deposit accounts that
require notification to the depository bank before withdrawal or deposit accounts with limited
withdrawal rights that pay interest. Specifically, such an account may be a deposit account that pays
interest at determinable rates, such as money market rates, or that allows only a limited number of
withdrawals during a set period of time without penalty.

4 Since under this insert the Deposit Account is blocked upon execution of the DACA, there is no
need for an Initial Instruction. Furthermore, if the Deposit Account is interest-bearing, interest will
continue to be earned in the Deposit Account in accordance with the Deposit-related Agreements
unless there is a subsequent Disposition Instruction from the Secured Party. If there is a subsequent
Disposition Instruction, this Disposition Instruction is subject to § 4(a)(ii) of the General Terms. In
this case, this insert assumes that any documentation to be provided to the Bank as contemplated by
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§ 4(a)(i)) has been provided before the Agreement Date or will be provided shortly thereafter.
Furthermore, it may be advisable to include, in Section 10 of Part B of the DACA, the address to
which a Disposition Instruction is to be sent.
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TIME DEPOSIT INSERT

(for optional use to be inserted in Section 10 of Part B of the Deposit Account
Control Agreement)

version 1 dated August 6, 2007

available from the American Bar Association’s Business LLaw Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060?

10.[ ]2 Time Deposit

(a) Initial Block

The Bank will not comply with the Debtor’s Disposition Instructions. All
references in the General Terms to the Outside Time shall instead be to the
Agreement Date. This Agreement is amended to delete the Exhibit and all
references to the Initial Instruction and the Exhibit.3

(b)  Non-Demand Deposit Account

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.

2 Insert number to distinguish this insert from other inserts and then remove brackets. This insert
is designed for use with interest bearing deposit accounts that have a specific maturity date. The
most common of these types of deposit accounts are certificates of deposit that are not represented by
an instrument, commonly called “certificates of deposit” or “CDs”. Moreover, for ease of use, this
Insert includes both the contents of the Initial Block without a Standing Disposition Instruction
Insert and the Non-Demand Deposit Account Insert together with provisions specifically for time
deposits. Therefore, the Initial Block without a Standing Disposition Instruction Insert and the Non-
Demand Deposit Account Insert should not be used with this insert.

3 Since under this insert the Deposit Account is blocked upon execution of the DACA, there is no
need for an Initial Instruction. Furthermore, if the Deposit Account is interest-bearing, interest will
continue to be earned in the Deposit Account in accordance with the Deposit-related Agreements
unless there is a subsequent Disposition Instruction from the Secured Party. If there is a subsequent
Disposition Instruction, this Disposition Instruction is subject to § 4(a)(ii) of the General Terms. In
this case, this insert assumes that any documentation to be provided to the Bank as contemplated by
§ 4(a)(il) has been provided before the Agreement Date or will be provided shortly thereafter.
Furthermore, it may be advisable to include, in Section 10 of Part B of the DACA, the address to
which a Disposition Instruction is to be sent.
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@) The words “demand deposit accounts” in the first sentence of the first
paragraph in the “Background” section of the Specific Terms are deleted and
replaced with “deposit accounts”.

(1)  Section 7Gi) of the General Terms is deleted and replaced with the
following: “(i) maintains, in the ordinary course of the Bank’s business, the
Deposit Account as a time, savings, passbook, or similar account not payable
on demand, and”.

(c) Other Matters

@) Any early withdrawal penalties as provided in the relevant Deposit-
related Agreement resulting from withdrawal of funds from the Deposit
Account prior to its maturity date shall be included as a charge permitted by
Section 5(b) of the General Terms.

[Gi) This clause (ii) is subject to clause (iii) or (iv) of this paragraph (c). The
Bank agrees that, absent any contrary Disposition Instruction originated by
the Secured Party and received by the Bank within the time period provided
in the relevant Deposit-related Agreement, or if not so provided, a reasonable
time for the Bank to act thereon prior to the maturity date of the Deposit
Account, the Deposit Account, together with all interest earned thereon, will
automatically renew2 and be reinvested for the same period of time as was
most recently applicable to the then maturing Deposit Account. If that period
1s unavailable, then the Deposit Account, together with all interest earned
thereon, will automatically renew for such period as provided in the relevant
Deposit-related Agreement, and if not so provided, then for such period of
time as is in accordance with the Bank’s customary practice.]

(i) o If this box is checked and the following line is filled in, then the
Deposit  Account, together with all interest earned thereon, shall
automatically renew and be reinvested for a period,
notwithstanding clause (ii) of this paragraph (c).2

4 The term “renewal” is commonly used when the time deposit matures, interest is paid or rolled
over, and the principal, and possibly interest, is placed in a new time deposit. Some banks
operationally, however, may actually create a new account on this “renewal.” The term renew is
meant to cover this situation, as well. See the text accompanying Note 7, infra.

5 If this box is checked or the second line is not filled in, then the default rule in clause (i) of
paragraph (c) will apply, and the Deposit Account will automatically renew and be reinvested for the
period provided in clause (i) of paragraph (c). It is important to note that the parties should pick a
standard time period that is generally available, such as 30, 60 or 90 days.
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Gv) o If this box is checked, the Secured Party directs that the
disposition of the interest earned on the Deposit Account (but not the
principal) as of any maturity date shall be made as directed by the Debtor,
absent another Disposition Instruction from the Secured Party.8

) If, upon maturity, the renewal of the Deposit Account results in the
creation of a new account, the term “Deposit Account” shall thereafter include
the new account.t

6 If this box is checked, then this insert will constitute a Disposition Instruction. Like any
Disposition Instruction, this Disposition Instruction is subject to § 4(a)(ii) of the General Terms. In
this case, this insert assumes that any documentation to be provided to the Bank as contemplated by
§ 4(a)(il) has been provided before the Agreement Date or will be provided shortly thereafter.

T See Note 4, supra.
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DEPOSIT ACCOUNT AUTOMATIC SWEEP INVESTMENT INSERT

(for optional use; to be inserted in Section 10 of Part B of the Deposit Account
Control Agreement)

version 1 dated October 5, 2007

available from the American Bar Association’s Business LLaw Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060!

EE

PREFATORY NOTE?

This Insert is intended to provide for the perfection of the Secured Party’s security
interest by possession or control of the Debtor’s interest in a cash management
product of the Bank, referred to in this Insert as a “Sweep Investment”. The Sweep
Investment is linked by the Bank to the Deposit Account. This Insert is not
intended to create any other rights or obligations that are not necessary to provide
for the Secured Party’s perfection of its security interest by possession or control of
the Debtor’s interest in the Sweep Investment.

The key operational factor that distinguishes a Sweep Investment is that the
Investment process does not involve a separate securities account, deposit account
or other account of the Debtor as such. Rather, a Sweep Investment usually
involves the Bank commingling funds of the Debtor from its Deposit Account with
funds of other depositary banking customers of the Bank who have made similar
investment elections. The commingled funds are deposited into large accounts
(often “house accounts” of the Bank itself) that are used by the Bank to make a
single, very large, aggregate investment with the applicable issuer or securities
intermediary or, potentially, even with the Bank itself. This aggregate investment
usually would be recorded on the books of the investing party as an investment by
the Bank (in contrast to an investment by the Debtor). Depending on the nature of
the Sweep Investment and various other operational aspects, the Bank could be

1 This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the
form have not been approved by the House of Delegates or Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the policy of the American Bar
Association.

2 This Prefatory Note, together with the footnotes, to this insert should be deleted if this insert is
added to Section 10 of Part B of the Deposit Account Control Agreement.
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viewed as any of the following: (i) a holder of directly-held instruments (e.g., if the
investment were in commercial paper), (ii) a customer of another depositary bank
(e.g., if the investment were in interest-bearing bank deposits of another bank), or
(ii1) an entitlement holder of a securities account (if the investment were in
securities or other financial assets held through a separate securities intermediary).
In addition, the Bank itself could be acting as a depositary bank Gf the investment
were in the Bank’s own interest-bearing deposits), or a securities intermediary (e.g.,
if the investment were in money market mutual funds held by the Bank). Sweep
Investments are usually made pursuant to an agreement between the Debtor and
the Bank, referred to in this Insert as a “Sweep Agreement”.

This Insert is drafted as a comprehensive document intended to provide for the
Secured Party’s perfection of its security interest in the Debtor’s interest in the
Sweep Investment by possession, in the case of instruments not constituting
investment property, or otherwise by control, irrespective of whichever of the
foregoing characterizations “fit” the particular Sweep Investment. This Insert also
recognizes, as it must, that the automated nature of a Sweep Investment effectively
limits the operational ability of the Bank to follow entitlement orders or
mstructions while the Debtor’s funds are in a Sweep Investment, except to the
extent provided in this Insert. A Secured Party should not expect the Bank to
provide any rights to a Secured Party or for the Bank to assume any obligations
relating to a Sweep Investment other than those provided for in this Insert. In
particular, the Secured Party should not expect the Bank to agree to follow any
entitlement order or instruction as to the Debtor’s funds contained in a Sweep
Investment, other than as set forth in this Insert.

The Secured Party can also perfect its security interest in the Debtor’s interest in
the Sweep Agreement by filing a Uniform Commercial Code financing statement to
the extent that a security interest in the Debtor’s interest may be perfected by
filing. Indeed, the Secured Party may already have made such a filing in connection
with the security interest granted under the financing transaction.

A Sweep Investment may or may not be available from the Bank or, if available,
may or not be offered by the Bank to the Debtor. A Bank may have certain
eligibility criteria that a customer must meet in order to be considered by the Bank
as a Sweep Investment candidate. A Sweep Investment may not be suitable for a
particular customer or group of customers of the Bank, including the Debtor.
Generally, a Bank will offer a Sweep Investment to the Debtor only in the Bank’s
discretion. For reasons such as these, if the Debtor and the Secured Party are
seeking to earn a return on the funds in the Deposit Account — especially if the
Deposit Account is dedicated “cash collateral” securing a particular obligation of the
Debtor - the Bank may have various other products, such as a money market
deposit account, that offer an acceptable interest rate, are considerably simpler to
implement as a secured transaction, and, accordingly, would not require use of this
Insert.
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The use of a Sweep Investment, when available and offered by the Bank to the
Debtor, typically involves an investment decision by the Debtor - at the Debtor’s
risk - as part of the Debtor’s treasury function. The investment decision is not a
decision of the Secured Party, whose interest is merely to obtain a security interest
perfected by possession or control of the Debtor’s interest in the Sweep Investment
and to have available to the Secured Party practical remedies to enforce its security
interest.

This Insert is not intended to apply to investments made with funds that are
withdrawn from the Deposit Account at the instruction of the Debtor and credited to
a separate securities account or deposit account maintained directly by the Debtor
with a securities intermediary or a depositary bank and governed by a typical
securities account agreement or deposit account agreement. If the Secured Party
seeks to obtain a security interest perfected by control in such a Debtor-directly-
maintained securities account or deposit account, the Secured Party should seek to
enter into a separate securities account control agreement with the securities
intermediary or, as the case may be, a deposit account control agreement with the
depositary bank. The securities intermediary or the depositary bank may be the
Bank, an affiliate of the Bank, or a third party.

Generally, it is very inadvisable to combine control provisions dealing with a
separate securities account in the Deposit Account Control Agreement, even if the
securities intermediary is the Bank or an affiliate of the Bank. Among other
possible reasons, this is because personnel responsible for the securities account
most likely are in different internal lines of business or operational platforms in the
Bank than those personnel with whom the Secured Party or the Debtor will deal for
purposes of the Deposit Account Control Agreement.

The structure of this Insert is as follows. Paragraph (a) contains definitions and
rules of interpretation specific to this Insert, supplementing the definitions and
rules of interpretation in the General Terms. Paragraph (b) sets forth the core
undertakings of the Bank necessary for the Secured Party’s security interest in the
Debtor’s interest in the Sweep Investment to be perfected by possession or control.
Paragraphs (¢) and (e) deal with the requirement that funds operationally
withdrawn by the Bank from the Sweep Investment for credit to the Debtor must be
transferred and deposited by the Bank only to the Deposit Account. Paragraphs (d)
and (f) address the circumstances under which funds will no longer be withdrawn
by the Bank from the Deposit Account and credited to the Sweep Investment.

*kkkk
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10[. ]2 Periodic Automatic Sweep Investments.

(a)  In this subsection, the following terms have the following meanings:

“Sweep Agreement’” means a Deposit-related Agreement governing a
Sweep Investment.

“Sweep Investment’” means a cash management product offered by the
Bank to certain classes or groups of its customers, including the Debtor, by
which the Bank automatically (i) withdraws all or a portion of the funds
in the Deposit Account on a daily or other periodic basis, (i) invests the
withdrawn funds for the benefit or account of the Debtor in securities directly
held by the Bank,2 in instruments directly held by the Bank,2 in a securities
account for which the Bank is either the entitlement holderé or the securities
intermediaryZ, or in a deposit account for which the Bank is either the
depositary bank’s customer8 or the depositary bank?, (iii) at the end of the
investment period, re-deposits to the Deposit Account funds that were
withdrawn by the Bank from the Deposit Account and invested in the Sweep

2 Insert number to distinguish this insert from other inserts and then remove brackets.

42 The Bank would be the registered owner of directly-held securities if it purchased shares, for
example, in a money-market or other mutual fund, and the Bank were identified as the registered
owner in the records of the mutual fund (including the records of a transfer agent that maintains the
records of interests in the mutual fund).

5 The Bank would be the holder of directly-held instruments if, for example, it purchased
instruments in the form of commercial paper and became the holder of the commercial paper.

6 The Bank would be the entitlement holder if the funds in the Deposit Account were withdrawn and
invested by the Bank for the Debtor in a securities account maintained by a securities intermediary
that is an affiliate of the Bank or is an unaffiliated bank, broker or other securities intermediary,
and the Bank itself were the entitlement holder on the securities account.

T The Bank would be the securities intermediary if the funds in the Deposit Account were withdrawn
by the Bank and invested for the Debtor in a securities account maintained by the Bank as securities
intermediary for one or more customers or a class or group of customers participating in the
investment program.

8 The Bank would be the depositary bank’s customer if the funds in the Deposit Account were
withdrawn by the Bank and invested for the Debtor in a deposit account maintained by a depositary
bank that is an affiliate of the Bank or is an unaffiliated bank and the Bank itself were the customer
on the deposit account.

2 The Bank would be the depositary bank if the Bank were to withdraw funds from the Deposit
Account and invest the withdrawn funds for the benefit of the Debtor in an income-producing deposit
account maintained by the Bank as depositary bank for one or more customers or a class or group of
customers participating in the investment program.
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Investment, less any loss of funds suffered by the investment and the amount
of any Sweep Investment Fees, and (iv) credits to the Deposit Account the
amount of any dividend or other return on the investment or interest, if any,
earned on the funds in the investment during the specific investment period,
all in accordance with the Sweep Agreement governing the Sweep
Investment.

“Sweep Investment Fees” means any fees or other charges assessed in
accordance with the Sweep Agreement against the Debtor’s interest in the
Sweep Investment.

(b)  If the Bank is the:

(i)  registered owner of securities, or the holder of instruments, of
which the Sweep Investment is a component, then the Bank acknowledges
that it has registered ownership of the Debtor’s interest in the securities, or
holds the Debtor’s interest in the instruments, in each case for the benefit
and on behalf of the Secured Party;

(i)  entitlement holder of a securities account, or the customer on a
deposit account, of which the Sweep Investment is a component, then the
Bank acknowledges that it has control of the Debtor’s interest in the Bank’s
security entitlements in the securities account, or that the Bank has control
of the Debtor’s interest in the Bank’s rights as customer in the funds in the
deposit account, in each case for the benefit and on behalf of the Secured
Party;

(iii) securities intermediary maintaining a securities account of
which the Sweep Investment is a component, then the Bank will comply,
without further consent of the Debtor, with entitlement orders originated by
the Secured Party as to the Debtor’s interest in the security entitlements in
the securities account; and

(iv)  depositary bank maintaining a deposit account of which the
Sweep Investment is a component, then the Bank will comply, without
further consent of the Debtor, with instructions originated by the Secured
Party as to the disposition of the Debtor’s interest in the funds in the deposit
account.10

10 To the extent that any securities or instruments directly-held by the Bank are issued by a foreign
issuer, or financial assets or funds in respect of the Sweep Investment are held by the Bank, any
affiliate of the Bank or an affiliated securities intermediary or depositary bank through a foreign
office or branch, it may be necessary for the Secured Party to obtain advice from legal counsel in the
foreign jurisdiction as to whether under the substantive law of the foreign jurisdiction the Secured
Party’s security interest in the Debtor’s interest in the Sweep Investment is perfected and has the
desired priority, or whether the conflict-of-laws rules of the foreign jurisdiction would result in the
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) The Secured Party hereby originates an entitlement order or
instruction directing the Bank to continue, at the end of each investment period of
the Sweep Investment, to re-deposit in the Deposit Account funds that were
withdrawn by the Bank from the Deposit Account and invested in the Sweep
Investment, less any loss of funds suffered by the investment and the amount of any
Sweep Investment Fees, together with the amount of the dividend or other return
on investment or interest, if any, earned thereon during the investment period, all
in accordance with the Sweep Agreement.ll This entitlement order or instruction
may not be amended without the consent of the Bank.

(d The Bank may continue the Debtor’s participation in the Sweep
Investment in accordance with the Sweep Agreement until the Secured Party shall
have instructed the Bank to terminate the Debtor’s use of the Sweep Investmentl2
[following the Bank’s acting or being required by the terms of this Agreement to act
on the Initial Instruction]i3. However, unless the Bank otherwise shall be
instructed by the Secured Party [following the Bank’s acting or being required by
the terms of this Agreement to act on the Initial Instruction]i4, the Debtor may at
any time terminate the Sweep Agreement and its participation in the Sweep
Investment, or the Debtor may replace the Sweep Investment with a different
Sweep Investment in which the Debtor participates in accordance with the terms of
another Sweep Agreement. The provisions of this subsection shall apply to any
replacement Sweep Investment and its Sweep Agreement.

application by a court in the foreign jurisdiction of the substantive law of a Uniform Commercial
Code jurisdiction on issues relating to perfection and priority of the security interest.

1L Tf the loan or security agreement between the Debtor and the Secured Party permits the Secured
Party to give entitlement orders as to securities accounts and instructions as to deposit accounts only
following a default by the Debtor, the Debtor’s execution of the Deposit Account Control Agreement
containing this insert is a consent by the Debtor for the entitlement order or instruction contained in
paragraph (c) to be given by the Secured Party regardless of the existence of a default by the Debtor.

12 Many, if not most, Sweep Investments described generally in this insert are programmed by the
Bank’s computer software and systems so that the Debtor’s funds in the Deposit Account are
automatically “swept” by the Bank from the Deposit Account to the investment component of the
Sweep Investment, and funds are automatically returned by the Bank from the investment
component of the Sweep Investment to the Deposit Account in accordance with the provisions of the
Sweep Agreement and the operations of the Bank’s systems. The Secured Party would typically not
have the ability to countermand the programmed and automatic operation of the Sweep Investment
except to instruct the Bank to cease all further Sweep Investment withdrawals from the Deposit
Account that were not already automatically undertaken by the Bank.

13 The bracketed language should be deleted if this insert is being used together with the Initial
Block without a Standing Disposition Instruction Insert. The latter insert eliminates the need for an
Initial Instruction.

14 The bracketed language should be deleted if this insert is being used together with the Initial

Block without a Standing Disposition Instruction Insert. The latter insert eliminates the need for an
Initial Instruction.
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(e) The Secured Party acknowledges that, because of the automated
operations of the Sweep Investment, while funds that were withdrawn from the
Deposit Account by the Bank are invested in the investment component of the
Sweep Investment, the Bank will not be operationally capable of implementing any
Disposition Instruction originated by the Secured Party relating to the invested
funds, or any other entitlement order or instruction not contained in paragraph (c),
until the invested funds, less any loss of funds suffered by the investment and the
amount of any Sweep Investment Fees, shall have been re-deposited to the Deposit
Account in accordance with the Sweep Agreement.

(f)  This subsection does not (i) affect any right of the Bank to terminate
the Sweep Investment in accordance with the Sweep Agreement, (ii) impose any
duty on the Bank that is not expressly provided in this subsection or in the Sweep
Agreement, or (iii) provide to the Secured Party any right not available to the
Debtor under the Sweep Agreement.12

15 Many Sweep Investments are neither insured by the Federal Deposit Insurance Corporation nor
guaranteed by The United States of America or any of its agencies.
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DRAFT 09/20/07

FIRST LIEN SEPARATE CONTROL AGREEMENT INSERT

(for optional use to be inserted in Section 10 of the Deposit Account Control
Agreement)

version 1 dated , 2007

available from the American Bar Association’s Business Law Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060!?

10. [ ](a)? Arrangements for Separate Second Lien Control Agreement:

[Second Lien Entity] (the “Second Lien Secured Party”), the Debtor,
and the Bank are parties to that certain Deposit Account Control
Agreement [dated as of | (as it may be amended, restated,
modified or supplemented from time to time, the “Second Lien
Control Agreement”).

(b) Replace General Terms paragraph 7(iii) to the end of paragraph
7 with the following:

(iii) has not entered into any currently effective agreement with
any person under which the Bank may be obligated to comply
with Disposition Instructions originated by a person other than
the Debtor or Secured Party except for the Second Lien Control
Agreement. The Bank will not enter into any agreement with
any person under which the Bank may be obligated to comply
with Disposition Instructions originated by a person other than
the Debtor or the Secured Party except for the Second Lien
Control Agreement.

() The Bank will not honor an Initial Instruction or a Disposition
Instruction from the Second Lien Secured Party until this
Agreement is terminated.

1 This document is a model form produced by the Joint Task Force on Deposit Account
Control Agreements of the Business Law Section of the American Bar Association. The
provisions of the form have not been approved by the House of Delegates or Board of Governors
of the American Bar Association and, accordingly, should not be construed as representing the
policy of the American Bar Association.

2 Insert number to distinguish this insert from other inserts and then remove brackets.
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DRAFT 09/20/07

SECOND LIEN SEPARATE CONTROL AGREEMENT INSERT

[Comment: Add footnote about indemnity and reimbursement
obligations of First and Second.]

(for optional use to be inserted in Section 10 of the Deposit Account
Control Agreement)

version 1 dated , 2007

available from the American Bar Association’s Business Law Section at
http://www.abanet.org/dch/committee.cfm?com=CL710060!?

10. [ ]? Arrangements for Separate First Lien Control Agreement:

(@) [First Lien Entity] (the “First Lien Secured Party”), the
Debtor, and the Bank are parties to that certain Deposit
Account Control Agreement [dated as of | (as it may
be amended, restated, modified or supplemented from time
to time, the “First Lien Control Agreement”).

(b) At the end of General Terms paragraph 3(ii), insert the
following:

, provided, however, that notwithstanding any other
provision of this Agreement, the Bank shall not comply
with an Initial Instruction or a Disposition Instruction
until the First Lien Control Agreement shall have been
terminated.3

! This document is a model form produced by the Joint Task Force on Deposit Account Control
Agreements of the Business Law Section of the American Bar Association. The provisions of the form
have not been approved by the House of Delegates or Board of Governors of the American Bar Association
and, accordingly, should not be construed as representing the policy of the American Bar Association.

* Insert number to distinguish this insert from other inserts and then remove brackets.

? Appointment of First Lien Secured Party as agent should be addressed in the Intercreditor
Agreement. It is essential that the intercreditor agreement denominate the First Lien Secured Party as agent
(rather than bailee or other representative) of the Second Lien Secured Party for purposes of perfecting the
Second Lien Secured Party’s security interest in the Deposit Accounts.

The Second Lien Secured Party still has control even though the right to give instruction is
conditioned on the termination of the First Lien Control Agreement. If the Second Lien Secured Party is to
receive any funds from the Deposit Account while the First Lien Control Agreement is in effect, the First
Lien Secured Party must issue a Disposition Instruction for such payment to the Second Lien Secured Party
(which can be provided for under the intercreditor agreement).
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(c) At the end of General Terms paragraph 4 insert the
following:

The Bank will not be liable to any other party for failing to
follow the Initial Instruction or Disposition Instruction prior
to the termination of the First Lien Control Agreement.

(d) Replace General Terms paragraph 7(iii) to the end of
paragraph 7 with the following:

(iii) has not entered into any currently effective agreement
with any person under which the Bank may be obligated
to comply with Disposition Instructions originated by a
person other than the Debtor or Secured Party, except
for the First Lien Control Agreement. The Bank will not
enter into any agreement with any person under which
the Bank may be obligated to comply with Disposition
Instructions originated by a person other than the
Debtor or the Secured Party, except for the First Lien
Control Agreement.

(e) Insert in General Terms paragraph 9(b) directly after “If the
Bank terminates this Agreement pursuant to Clause (A) of
Section 9(a)(ii)” the following:

prior to the termination of the First Lien Control Agreement,
the funds in the Deposit Account will be disbursed according
to the Disposition Instructions of the First Lien Secured
Party. If the Bank terminates this Agreement pursuant to
clause (A) of Section 9(a)(ii) after the termination of the First
Lien Control Agreement

H There will be no amendment of this subsection without the
consent of the First Lien Secured Party.
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